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Excerpts from Transcript of Proceedings 

1 Washington, D. C., 

Tuesday, October 13, 1953. 

The above-entitled cause came on for trial before Honor¬ 
able Charles F. McLaughlin, United States District Judge, 
at 10 o ’clock a. m. 

2 OPENING STATEMENT ON BEHALF OF 

PLAINTIFF 

By Mr. Albert F. Adams 

Mr. Adams. The plaintiff in this case has, as the Court 
knows, been in the District of Columbia for many years 
and it has—we will develop by testimony—been afforded 
exemption from taxation for many, many years. 

The plaintiff owned a lot, among others, known as lot 
S09 in square 169, and for some years it paid no taxes on it. 
The use, as I remember, was for tennis courts in connection 
with the Y. M. C. A. Later that lot was used as a 

3 parking lot for which the plaintiff received money, 
and beginning with the use as a parking lot, the lot 

was assessed and taxes were paid to the District of Colum¬ 
bia by the plaintiff. 

At the time in question, the plaintiff ceased the use of this 
lot as a parking lot and commenced the construction of a 
large building on the lot. At the time when real estate is as¬ 
sessed in the District of Columbia for a fiscal taxable year, 
this lot was not occupied by the corporation, but by the 
plaintiff, but a building was in the process of being erected. 

Following the completion of the building it was occupied 
by the plaintiff and in a large measure for its own use. It 
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did rent out two floors and made an arrangement with the 
District of Columbia to pay taxes based upon two-elevenths 
of the assessed value. 

We have two contentions: First, that we are exempt 
from taxation under Section 817 of Title 47, which was an 
act passed in 1894, and with which your Honor is familiar, 
and the argument on that will be whether or not this Y. M. 
C. A. comes within that section of the code. 

That is the only section which exempted the Y. M. C. A. 
in its property in lot 809, and any other property which it 
has occupied in recent years, and the District of Columbia 
has consistently exempted the Y. M. C. A. from taxa- 
4 tion until after the bringing of this suit when the 
contention was raised that they were not the proper 
Y. M. C. A. encompassed by the Act of 1894. 

The District assessed this lot on the basis of its real 
estate valuation and on the basis of its progress in the work, 
and the Y. M. C. A. did not pay the real estate taxes, con¬ 
tending that it was exempt from taxation. 

Following the assessment the District, pursuant to law— 
and we charge nothing illegal so far as the procedure that 
they adopted—they followed the statute and sold the prop¬ 
erty for taxes. Just before it was going to go to deed, that 
is, under the statute, the owner of the property has a two- 
year period following the sale within which he can redeem 
the sold taxes through the District of Columbia, after that 
deed goes to the purchaser and then becomes a matter of 
bargaining between the owner and the purchaser as to 
price. The District of Columbia kindly notified the Y. M. 
C. A. that the time was up or about to be up for them to 
redeem it. 

Upon receipt of this letter, the amount of the assessed 
tax plus penalties, plus interest and some notice fee, was 
paid under protest by the plaintiff. 

This suit was then instituted and the pretrial order re¬ 
cites the progress of the suit. 
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OPENING STATEMENT ON BEHALF OF 
DEFENDANT 

By Mr. Henry E. Wixon 

Mr. Wixon. If your Honor wishes to hear me, before I 
go into the matter may I ask your Honor to request plaintiff 
to amend its complaint in accordance with my understand¬ 
ing of its present contentions, so as to eliminate 
7 paragraph 2 of the Third Amended Complaint for 
Money Judgment, Illegal Collection of Taxes? So 
much of that paragraph as relies upon the provisions of 
Title 47, Section 802 of the District of Columbia Code; and 
Section 801(a) of Title 47 of that same code, and so much of 
paragraph 2 as alleges that the plaintiff is entitled to ex¬ 
emption under those provisions of the code, and I am now 
quoting, “in that plaintiff has operated schools and colleges 
which are not organized or operated for private gain or 
which embrace the generally recognized relationship of 
teaching students on the building situated on the herein¬ 
after described property.” 

I believe that accords with counsel’s statement, but there 
has actually never been any amendment of this complaint or 
any actual withdrawal; so many of the allegations, or so 
much of the allegations of paragraph 2 of the complaint as 
specifically alleges their right to exemption. 

I think such a withdrawal ought to be with prejudice, 
your Honor. 

The Court. Counsel for the plaintiff, as the Court recalls 
—and the Court made a brief note of it—has stated that the 
plaintiff was not relying upon Title 47, Section 801(a) and 
802. Is that a correct statement? 

Mr. Adams. That is correct, your Honor. I made the 
statement in open court. 
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8 The Court. It would seem in view of counsel’s 
statement that the suggestion is not out of order. If 

we are trying to arrive at a determination of the issues, 
and if counsel for the plaintiff is not relying, as he has 
stated, on these two sections of the Code of 1940, or, rather, 
the one section of the Code, 801(a) of the present Code, and 
Section 47-802 which is no longer in the ’51 Code, but was 
in the ’40 Code, it might be in order for counsel to agree to 
the amendment. 

• •••• 

9 Mr. Adams. May I, instead of prolonging this, 

10 agree to—I know the statute has barred it, but may I 
agree to strike it with prejudice, so that we won’t 

have that ? 

The Court. The motion will be granted in reference to 
Title 47, Section 801(a), and Title 47, Section 802 of the 
District of Columbia Code, paragraph 2 of the Third 
Amended Complaint in this case will be stricken with pre¬ 
judice. It is so ordered. 

Counsel for the defendant may proceed. 

12 PAUL COLLINS 

was called as a witness for and on behalf of the Plaintiff 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

DIRECT EXAMINATION 
Bv Mr. Adams: 

*•••••••• 

18 Q. What are those records that you have? A. 
These are the tax ledgers. 

Q. Tax ledgers? A. That is right. Some of which the 
titles are shown and the valuations and the collection of 
taxes and dates of payments. 
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• •••••••• 

24 Mr. Wixon. 

• •#*•#«•# 

# # # I will concede ownership for the purposes of this 
case, in this plaintiff. 

• •••••••• 

26 By Mr. Adams: 

Q. What does that record show with respect to 

27 lot 809 in square 169 so far as the District’s relation¬ 
ship to that lot is concerned? A. Well, particularly 

it shows the valuations of both the land and the improve¬ 
ments; the amount of levy for each year beginning with 
1941 that was made against it; the amount of collections 
that were made, and the date of the collections. It also 
shows that the property was titled in the Y. M. C. A. 

• •••••••• 

Q. Does it indicate the valuation of the land? A- For 
the fiscal year of ’41? Yes, it does. 

Q. And what was the value of the land in the fiscal year 
of 1941? A. $45,910.00. 

Q. Now, were there any improvements on the land 

28 at that time? A. No improvements carried on this 
one. 

Q. Does it show the payment of any taxes by the Y. M. 
C. A. to the District? A. Yes, it does. The total tax for 
that year was $803.42. 

Q. $803.42? A. That was paid in two installments. 
Would you want the dates? 

Q. No. Now, what else does it show with respect to 1941? 
A. That is all the history on ’41. 

Q. Now, in 1942 was the assessment for the real estate 
the same? A. The same for ’42. 

Q. Was there any improvements on it in 1942? A. No 
improvements indicated on it in ’42. 
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Q. And was the tax of $803.42 paid by the Y. M. C. A.? 
A. It was paid, sir. 

Q. Now, are you speaking of calendar or fiscal year, sir? 
A. Fiscal years. 

**••••••• 

58 The Court. What is the date of Judge Morris’ 
order? 

Mr. Wixon. This is the last pretrial, your Honor, 

59 dated October 7, 1953. 

Judge Morris, about nine lines down, states “The 
action”—and also it refers to the Act of August 6, 1894. 

The Court. What is counsel far plaintiff’s position with 
respect to the statement in the pretrial proceeding, which 
Judge Morris signed October 7, 1953, to which reference 
has been made? What is counsel for plaintiff’s position, in 
which it is stated that in the original complaint and sub¬ 
sequent amended complaint it was contended that the plain¬ 
tiff was exempt from the payment of taxes on this property 
under the provisions of the Act of August 6, 1894, which is 
the one under consideration, Section 47-817, D. C. Code 
1951, and also under Section 1 of the Act of December 24, 
1942, “Motions to dismiss such complaints were granted 
upon leave that third amended complaint was filed”—if 
the motions were granted? 

Mr. Adams. The second amended, actually, your Honor, 
but I will agree that the motions were granted with respect 
to our contention for relief under that section. Now, I will 
candidly state that it is your Honor’s province to deter¬ 
mine whether you will be bound by the acts of your breth¬ 
ren on motions, or whether you will determine all of the 
issues in this case. It is half of them approximately. The 
other half is the Act of 1950. We have those two statutes, 
and certainly your Honor could state that you will be 

60 bound by the action of the judges who passed on the 
motion. If that is your Honor’s ruling, then I will 
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concede, except for one fact, that Mr. Wixon is correct and 
that is there has been no testimony showing this adminis¬ 
trative history. 

The Court. This Court has taken the position quite con¬ 
sistently that the law of the case should apply, and 

61 there is sound logic to support that position as the 
Court view’s it. The Court is conscious of the fact 

that there may be some judges w’ho do not take that posi¬ 
tion; how’ever, if precedent and security, based upon reli¬ 
ance upon precedent, are to be safeguarded or are to be 
respected, there is every reason, as the Court view’s it and 
has expressed the view, to respect the rulings of other 
judges on this bench on the immediate question of law’ w’hich 
is presented for ruling and determination. 

Now, it does appear here that in the original complaint 
and subsequent amended complaint it w’as contended that 
the plaintiff w r as exempt from the payment of taxes on the 
property under the provisions of the Act of August 6,1894, 
to w’hich reference has been made, which is under discus¬ 
sion, and that motions to dismiss such complaints were 
granted. 

62 This matter has been determined. The applica¬ 
bility of Section 47-817 to this situation has been 

determined, as it appears to have been determined, by the 
pretrial proceeding entry and I presume it is supported by 
actual orders that appear in the jacket. 

Mr. Wixon. Yes, sir; they are in the jacket. 

63 Mr. Adams. No doubt about that. I make no con¬ 
tention about that. 

The Court. Then, if that is the case, the Court feels 
constrained to follow’ that, and to take that position—to 
take the position that the law’ of the case has been estab- 
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Iished and, in accordance with the Court’s attitude 
in the past in respect to similar situations, the Court would 
rule that the law of the case has been established so far as 
concerns the applicability of the provisions of Section 47- 
817 to this immediate situation as to exemption. 
**•••••»• 

• • * the Court has in its notes the statement that the fol¬ 
lowing appeared to counsel for the plaintiff to be the issue: 

“Does the plaintiff Y. M. C. A., the plaintiff in this ac¬ 
tion, come within the exemption or taxation exemp- 
64 • tion provisions of Section 47-817, or is it applicable 

only to the Colored Y. M. C. A.?” 

Then: “Was the plaintiff entitled to exemption under 
the act of 1894?”—which is Section 47-817 of D. C. Code, 
1951. 

And counsel stated that he felt that it involved legisla¬ 
tive history. 

Then the next question the Court has in his notes, as 
stated by counsel for plaintiff to be one of the issues: 

“Is Plaintiff entitled to recover under the Act of 1950?” 
—which is the Act of September 27, 1950—and counsel 
stated that plaintiff’s reliance on Section 817 in previous 
proceedings was resolved adversely to plaintiff, and “Is 
this Court bound by that determination?” 

And an additional contention: “WTien the building was 
in the process of construction, does the exemption statute 
apply?” 

And then defendant’s counsel stated his position and 
called the Court’s attention to the fact—Well, he moved 
that the pleadings be made to show that plaintiff had eli¬ 
minated from his complaint reliance upon Title 47-801 (a) 
and 802 respectively, which are taken from paragraph 2 of 
the Third Amended Complaint, and that after some col¬ 
loquy, counsel for the plaintiff stated that he would agree 
to the elimination and that that elimination might be shown 
in the record. 


Then counsel for the defendant went further and 

65 stated his position was that plaintiff was not entitled 
to recover under 817, and that plaintiff did not com¬ 
ply with the provisions of the Act of September 27, 1950, 
that Act being an exemption statute which must be con¬ 
strued adversely to the plaintiff unless plaintiff shows 
clearly that it comes within the provisions of this statute, 
and that the exemption was not applicable to plaintiff under 
the circumstances of this. case. 

In view of the Court’s announcement of its position with 
respect to the law of the case, it would seem to the Court 
that what is left in this case is the applicability of the Act 
of September 27, 1950. 

Mr. Adams. Shall I proceed, your Honor? 

The Court. The Court has announced its position, and, 
unless counsel has some comments to make upon it before 
the Court proceeds on the basis of that announcement, we 
will accept that as the situation and you may proceed on 
the basis that the issue before the Court is the applicability 
to this situation of the Act of September 27, 1950. 

Mr. Adams. Then I understand that your Honor has 
decided to follow the orders of the judges who heard the 
motions to dismiss. 

The Court. Yes. Since the Court’s attention has been 
called to the fact that there have been repeated rulings to 
that effect, the Court will consider that to be the law 

66 of the case. 

• •••••••• 

67 Q. Now, in 1943 what was the situation with re- 

68 spect to this lot? A. In 1943 there was assessed 
against this property a land value of $56,504.00. 

The Court. Will you repeat that, please; the land value. 
The Witness. The land value only, that was. 

The Court. It was what? 

The Witness: $56,504.00. That was for the entire year 
of 1943. However, there was a supplemental amount added 
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January 1, 1943, in the amount of $200,000.00, and a rep¬ 
resentative value was placed upon an unfinished building 
that was erected on that lot, or in the process of being 
erected upon that lot. 

By Mr. Adams: 

Q. Now, do your records show when that building started 
which you assessed on January 1 for $200,000.00? A. Well, 
I had consulted other records in the office before I appeared 
here, and the records indicate that there was a permit is¬ 
sued by the Building Inspection Department 4-10-42—that 
is April 10, 1942—permit issued to the V. M. O. A. to con¬ 
struct an eleven-story building. 

Q. Do you have any records that indicate when the con¬ 
struction actually started? A. No, I do not, sir. 

Q. Your next record is of January 1, 1943, which shows 
a valuation of $200,000 on that portion of the un- 
G9 finished building had been erected to that time? A. 
That is right, sir. 

Q. Between 4-10-42 and January 1, 1943, a building— 
somewhere between those two dates? A. That is right, sir. 

Q. —an unfinished building had reach an assessed valua¬ 
tion of $200,000.00? A. That is right, sir. 

Q. Now, was there any additional assessment in that 
year? A. In that year? 

Q. Yes, sir. A. No, sir; there was not. 

Q. Now, what was the tax on the land for that year? A. 
The tax was $988.82. 

Q. Nine-hundred what? A. Eighty-eight dollars and 82 
cents. 

The Court. $988.82 ? 

The Witness. Yes, sir; that is right. 

By Mr. Adams: 

Q. WTiat was the building tax for that year? A. $1750.00. 
Q. $1750.00? A. That is right. 

Q. Now, what happened to that tax? Was it paid? 
A. It was not paid, sir. 
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Q. It was not paid when due? A. That is right. 

Q. Has it been paid? A. It was paid at the time of the 
sale by a purchaser at one of the annual tax sales and since 
has been redeemed. 

Q. And how much w r as the amount of the redemption ? A. 
The amount of the redemption, sir? 

Q. Yes. How much was paid. A. $4110.45. 

Q. Forty-one hundred ten and what? A. Forty-five cents. 

Q. And when was that paid? A. December 16, 1947. 

Q. Did a letter accompany the check that was paid with; 
do you know? A. To the best of my recollection there was 
a letter from Mr. Bastian transmitting that check in pay¬ 
ment of that. 

Mr. Adams. I call your Honor’s attention at this time 
to the answer of the Distr ict of Columbia to the Third 
Amended Complaint on page 2 thereof, in the first para¬ 
graph that comes down from the top, before the very short 
paragraph in the middle of the page, in which the follow¬ 
ing occurs: 

71 “ Admits that plaintiff paid to the District of 
Columbia $4,110.45 to redeem said prpoerty 
theretofore sold for nonpayment of real estate 
taxes for the fiscal year ended June 30, 1943, and 
admits that the payment made by plaintiff to re¬ 
deem its property was made under protest in writ¬ 
ing.” 




82 RALPH W. FOSTER 

was called as a witness for and on behalf of the plaintiff 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 
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DIRECT EXAMINATION 
By Mr. Adams: 

Q. Will you state your full name ? A. Ralph W. Foster. 

Q. Mr. Foster, what is your occupation? A. I am As¬ 
sistant General Secretary of the Y. M. C. A. of the City of 
Washington, D. C. 

Q. W’here is your office located? A. 1736 G Street, North¬ 
west; Washington, D. C. 

S3 Q. Now, you are aware of the purpose of this suit 
involving lot 809 in square 169. Where is that lot 
with respect to the building in which your office is located ? 
A. It is immediately adjacent to the West. It is on the 
corner. It is an annex to the main building. 

Q. It is an annex to the main building? A. That is right. 

Q. When were you first employed by the Y. M. C. A.? 
A. I began my employment on September 15,1931. 

Q. And you have been continuously employed by the Y. 
M. C. A. since then? A. I have. 

Q. You knew, did you, that lot 809 was vacant at one 
time—this lot to the West of the building in which your 
office is ? A. I did. 

Q. Did there come a time when the Y. M. C. A. decided 
to build on that lot? A. There did. 

Q. Do you know when that was ? A. In 1942. 

Q. In 1942? A. Yes, sir. 

Q. And were you present at the discussion of the 
84 Board of Directors with respect to the building of 
that building? A. I was present at a number of the 
sessions in which the building of the building was discussed 
and the action was taken. 

Q. Do you know when the building started? A. Excava¬ 
tion started, to the best of my knowledge, in February, 1942. 

Q. In February, 1942? A. Yes, sir. 

Q. When did you move into the building? A. Again, to 
the best of my knowledge, it was around the First of April, 
1943. 
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Q. Now, what use is the building put to? First, let me 
ask you: How many floors are there in the building? A. 
There are eleven floors. * 

• •••••••• 

85 Q. When you first occupied the building what was 
on the first floor? A. It was rented out as offices. 

Q. Rented out as offices? A. That is right; to the TWA. 
The Court. You mean the airlines? 

The Witness. That is right, sir. Trans World Airlines. 

By Mr. Adams: 

Q. Wliat was on the second floor ? A. Health Service; to 
serve the members of the Association. 

Q. Was that an activity of the Y. M. C. A.? A. Yes; a 
membership privilege. 

Q. How many of the floors were at that time used for 
activities of the Y. M. C. A.? A. All the floors except the 
first and third floors. The TWA also rented the third floor. 
The rest of the floors were dormitories. 

Q. Is there any connection between the building in which 
your office is and this building in question? A. All floors 
of the old building are connected with floors on the new 
building. That is a fire regulation. 

Q. Now, are substantially the same activities con- 

86 ducted in both buildings ? A. That is correct, sir. 

Q. With the exception of these two floors ? A. That 
is correct. 

• •••••••• 

87 CROSS-EXAMINATION 
By Mr. Wixon: 

Q. Mr. Foster, I believe you state that when you com¬ 
menced the occupation of that building in April of 1943, the 
first and third floors of the building were rented to the 
TWA? A. That is correct. 

Q. A commercial airline, I believe? A. That is right. 
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Q. Do you recall what rental you received? A. Xo, I 
do not. To the best of my knowledge, it would be $2.25 
per square foot. 

Q. $2.25 per square foot ? A. That is correct. 

Q. Do you recall the total area rented to the TWA? A. 
This would just be—I am just hazarding a guess— 

Mr. Adams. I object to his hazarding a guess. 

Mr. Wixon. Best recollection, of course, your Honor. 
The Court. Are you recollecting this from your re- 

88 collection of your records? 

The Witness. I don’t have them before me, but I 
could answer to the best of my knowledge what they are, 
or what they show. 

The Court. Yes. You may answer. 

Mr. Adams. May I object on the grounds of immaterial¬ 
ity? 

The Court. The Court does not see the materiality of 
the amount of rent. 

Mr. Wixon. It shows that they were engaging, your 
Honor, in occupation— 

The Court. That is established. It is assumed that they 
are not renting them without rental. The amount of the 
rental as the Court view’s it, is a matter of immateriality. 

• ••••* •*• 

By Mr. W T ixon: 

Q. The second floor, I believe you said, was used as 
a health service. Did you have any portion of that rented 
out ? A. no portion of the second floor has ever been rent¬ 
ed out. 

Q. Did you have any commercial activity in there wrhich 
paid you any amount of money as a consequence of the use 
of any facility in there? A. Oh yes. We had health service 
on a membership basis. 

89 Q. What did that health service consist of, sir? 
A. It consisted of hot room, steam baths, electric 

light cabinets, massage. 
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Q. In other words, you were running a place for a fee 
where a person could come in and get certain services which 
would otherwise be generally procurable from Turkish 
baths and the like. Isn’t that right, sir? A. That is right; 
but on a membership basis. 

Q. Did they have to pay anything in addition to get 
those services, besides their membership fee? A. The mem¬ 
bership fee is lower than the non-membership fee. 

Q. That was not the question, sin Did they have to pay 
anything in addition to their membership fee to be ac¬ 
corded the health services that you furnished on the second 
floor of this building? A. They did. 

Q. They did have to pay something in addition? A. That 
is right. 

Q. Now, the remaining floors, I believe you testified— 
that would be the fourth through the eleventh floors of the 
building—were used as dormitories? A. That is correct. 

Q. And did they consist—do those dormitories con- 
90 sist of separate rooms? A. They do. 

Q. The type of a room perhaps which you might 
obtain, although not necessarily on the same scale, from a 
hotel; is that right, sir? A. They are smaller than hotel 
rooms, as a rule. 

Q. And you pay a regular rental fee when you occupy 
one of those rooms, do you not, sir? A. We do. 

Q. And how much is the charge per room per night? A. 
Double and single rates, the rates run from one-dollar to 
$2.75, not including membership. 

Q. Not including membership? A. That is right. You 
must be a member to get that. 

Q. Then you pay that additional fee? A. That is cor¬ 
rect. 

Q. Do you have a number of your members who live in 
those rooms continuously? That is to say, not as transients 
but who occupy them on a continuous basis. A. We do. 

Q. In other words, they make their living quarters this 
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building on lot 809 in square 169 in the District of Colum¬ 
bia? A. That is right. 

91 Q. What is your membership fee, sir? A. Mem¬ 
bership fee runs from six-dollars for boys; nine; 

twelve; twenty-four and fifty dollars a year for business¬ 
men’s club membership. 

Q. If one wishes to occupy one of these dormitory rooms, 
what membership fee must he first pay in order to acquire 
one of these rooms? A. Well, he must have a basic mem¬ 
bership, at least. 

Q. That would be, sir, how much ? A. That would be—I 
think the present rate is six dollars. 

Q. That is for how long a period, the six-dollar fee? A. 
Well, the basic membership is for a year, but I am in 
error on that, sir. It is required a physical privilege mem¬ 
bership so they can use the gym and pool and all the in¬ 
dividual exercising services, which would be a minimum of 
$24.00 per year. If they come in on a transient basis, they 
pay at the rate of 25 cents per day and that applies to their 
annual membership until paid. 

Q. Isn’t it a fact, Mr. Foster, that so far as a great por¬ 
tion of the eight floors in the building under discussion 
here is concerned, that building is operated as a type of 
hotel? Don’t you supply all the services—on the scale that 
you use, of course—that one could ordinarily obtain 

92 in a hotel? A. I wouldn’t say so. We don’t have 
the amount of service; we don’t have the individual 

baths, except in probably three or four rooms on each floor. 

Q. Nevertheless, the facilities that you furnish are en¬ 
tirely adequate to provide all of the requirements of a per¬ 
son renting a room in the dormitory section of that build¬ 
ing; isn’t that true, sir? A. That is right. 

Q. Do you have a church—and I use that word in the 
sense of facilities available for church services—do you 
have such a place in the building on lot 809 in square 169 of 
the District of Columbia? A. No. Where we hold our de- 
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votional services, like our regular Crossroads Services on 
Sunday morning, is in the main building. 

Q. In the main building? A. Adjacent to that, connected 
by hallways to the annex. 

Q. In lot 809 do you have any school? A. We do not. 

Q. Did you have any school or did you conduct any regu¬ 
lar religious service— 

Mr. Adams. We are not making any contention with 
respect to schools and regular religious services 

93 under Section 801(a) and 802. That has been taken 
out of this case. 

• •••••••• 

Mr. Adams. We make no contention whatsoever under 
Sections 801(a) and 802 of Title 47, and we are relying 
solely on the Act of September 27, 1950, and were relying, 
until his Honor stopped letting evidence in, on Title 47 
Section 817. We have not abandoned Title 47, Sec- 

94 tion 817. We have abandoned 801(a) and 802 of 
Title 47. We are presently relying on the Act of 

September 27,1950. 

• •#•••••• 

By Mr. Wixon: 

Q. Would it be a correct statement, then, sir, to say that 
in April of 1943 and thereafter for the rest of that year, 
that you were not conducting any type of an activity of a 
religious nature or an educational nature or moral educa¬ 
tional nature, or benevolent nature in that particular build¬ 
ing on lot 809 in square 169 in the District of Columbia? 

Mr. Adams. I am going to object to that insofar as it 
might reflect on these two sections of the Code which we 
have eliminated. 

I have no objection to his inquiring, testing the witness’ 
memory, as to what they did do in that building, but for that 
other purpose I object. 
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Mr. Wixon. I think the question is entirely pertinent to 
the use that is made of the building, your Honor. 

The Court. I think the use to which the building is put 
has been established as being that of the furnishing of liv¬ 
ing quarters to persons holding membership in the plain¬ 
tiff organization, and that does not include up to date any 
conducting of specific religious or educational acti- 

95 vities in the building or in any portion of it. So that 
a negative question does not seem to be necessary. 

There has not been any establishment of any such things 
specifically, unless it is by interpretation or construction. 

It seems it is a matter upon which counsel might well 
agree that no specific religious or devotional activity, as 
has been characterized by the witness, in any portion of the 
building on lot 809, nor is there any specific educational 
activity. 

Now, occupants of the rooms might engage in individual 
religious activity, in prayers or the like, or they might en¬ 
gage in improvement of their mind, which might be con¬ 
sidered educational, but so far as the institution, the plain¬ 
tiff itself, is -concerned, it is clear and the Court feels there 
is no purpose in going further into it. The institution it¬ 
self, namely the plaintiff, does not conduct religious or 
devotional activities, or school or educational activities. 
Proceed. 

Is that correct? 

Mr. Adams. That is correct. I will bring out in answer— 

The Court. There is no point in going into that, then. 

Mr. Wixon. I was not desirous of going further, your 
Honor. I merely want to establish conclusively the use of 
the property and I understand now that it is used— 

96 if my understanding is correct, according to Mr. 
Adams it was used, eight floors for dormitory pur¬ 
poses, that is to say the rental of rooms; the second floor for 
the health services described by the witness, and the first 
and third floors for the TWA, and that constituted the use 
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of that building. Is that correct? 

Mr. Adams. That is it. 

The Court. Yes, I think that is understood. 

• •••••••• 


REDIRECT EXAMINATION 
By Mr. Adams: 

Q: Is one of the objects and purposes of your organiza¬ 
tion to provide living accommodations where young men 
might associate with others in a Christian and educational 
atmosphere? 

Mr. Wixon. I object, your Honor. 

The Court. They rent rooms and the atmosphere de¬ 
pended pretty much on the individual, didn’t it? Are you 
suggesting there is supervision over the rooms as to what 
conduct shall be? Do you wish to go into that? 

Mr. Adams. Well, I think perhaps I should. 

By Mr. Adams: 

Q. Are there any restrictions upon visitors to these 
rooms? A. There certainly is. 

97 Q. And what are those restrictions? A. Well, we 
allow only members up to the floors, or an announced 
friend who can check with the telephone and be guests with 
people. 

Q. Are ladies permitted in those floors? A. They are 
not. 

Q. Do you have any rules and regulations with respect 
to drinking? A. We do. 

Q. What are they? A. We do not permit it. 

Q. In the rooms? A. In the rooms, in the building. 

Q. Do you give any service such as ginger ale and ice or 
sparkling water and ice that a hotel would give to members? 
A. We do not. 
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Q. Now, this building is connected -with your main 
building, is it not? A. That is correct. It is an annex to 
the main building. 

Q. And each corridor is connected? A. Yes. 

Q. Now, in your main building what do you operate? A. 
Well, the fourth, fifth and sixth floors are also 

98 dormitories. The third floor is the educational de¬ 
partment, Woodbridge School and Southeastern Uni¬ 
versity. The second floor has offices and club rooms and 
laboratories, and also the upper part of the gymnasium in 
the back. The first floor has the offices, the lobby, and the 
lounge, the locker rooms, gymasium, and the basement has 
locker rooms, bowling alleys, swimming pool. 

Q. No^w, are the occupants of these rooms in 809 per¬ 
mitted to avail themselves—A. They have full privilege 
to use all of those things. 

Q. All of those facilities? A. That is a membership 
privilege. 

Q. Are they encouraged to ultilize those facilities? A. 
They are. 

Q. Do you have any religious celebrations? A. We have 
regular religious programs, and we disseminate religious 
literature. We urge that the various members attend the 
church of their own faith regularly, and we have periodic 
religious services of our own. We have a Crossroads 
breakfast which is a popular thing which meets every Sun¬ 
day morning, w r ith outstanding speakers, to wffiich all the 
members of the dormitory men are invited, and various 
types in addition to that of social functions and other acti¬ 
vities are promoted through our general program de- 

99 partment. That is through publicity that goes to all 
the men in the dormitories, including the building on 

lot 809. 


• • * • • . • • • • 


101 


By Mr. Wixon: 
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• •••••••• 

Q. Is there any requirement which you impose, or was 
there in 1943 any requirement that an individual, transient 
or otherwise, should first prove to your satisfaction that 
he was unable to pay the standard rate of whatever rate 
may be charged by commercial hotels for rooms, before 
you would permit him to obtain a room in your dormitory? 
A. The answer would be no. 

Q. Anyone may come and obtain a room there who pays 
a 25-cent fee and who pays, of course, the required fee for 
the room which I understood would be from one to 
102 three dollars per day, so long as he conducts himself 
properly, of course? A. And so long as he fills out 
the application and we are satisfied with the information 
thereon. 

**•••• «#• 

104 Washington, D. C., 

Wednesday, October 14,1953. 

The trial in the above-entitled cause was resumed before 
Honorable Charles F. McLaughlin, United States District 
Judge, at 10 o’clock a. m. 

• ••*•• * • • 

105 Mr. Wixon. Your Honor, at this time I would 
like to make a motion for judgment in favor of the 

District of Columbia on the ground that under the facts 
presented before your Honor yesterday, and under the re¬ 
quirements of the Act of September 27, 1950, which is the 
only act now under consideration by your Honor, the plain¬ 
tiff has failed to show that it is entitled to exemption from 
taxation for the fiscal year 1943 which is here involved. 

• ••••• ••• 

107 The Court. The Court will pass upon this motion 
at this time adversely to the defendant, without pre¬ 
judice, of course, to the right of the defendant to renew the 
motion at the conclusion of all the testimony if he desires to 
do so. 
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• ••••• • • • 


CHARLES O’CONNELL 

was called as a witness for and on behalf of the Defendant 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

DIRECT EXAMINATION 
Bv Mr. Wixon: 

• ••••• • • • 

108 Q. Where are you employed, Mr. O’Connell! A. 
The Building Department of the District of Colum¬ 
bia. 

Q. In what capacity, sir! A. Liaison Officer of the Build¬ 
ing Department. 

• ••••• • • • 

Q. Are you familiar with the records of the Building De¬ 
partment! A. I am. 

Q. As they pertain to the construction of buildings! A. I 
am. 

Q. Did you at my request review the records pertaining 
to the construction of a building on lot 809 in square 

109 169 in the District of Columbia! A. I did. 

Q. Do you have those records with you, sir! A. I 

have. 


• ••••• ••• 

Q. Was there a permit issued by the District of Columbia 
according to the records you have, authorizing the con¬ 
struction of a building on lot 809, square 169, of the District 
of Columbia? A. There was. 

• ••••• • • • 

Q. WTio obtained the permit? A. The permit was made 
out to the Y. M. C. A. association, Washington, D. C., of the 
City of Washington, D. C. 
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• ***•• ••• 

110 Q. What do those records show with respect to the 
date when excavation commenced relative to the con¬ 
struction of this building? 

#•••*# *«# 

The Witness. The date of excavation, the permit was 
issued on March 17 of ’42, and they were there on April 
21 of— 

The Court. What did you say? They were there, you 
say? 

111 The Witness. Yes, sir. The Inspector was there 
for a test of the holes on April 21 of ’42. And on 

April 22 they were there on the basement excavating tests. 

• •«#••••• 

112 Q. Do you have anything there showing when the 
commencement of the construction of the building 

itself, the physical structure, was? A. On May 5 they were 
placing steel and pouring concrete for columns and foot¬ 
ings. 

Q. Is there any indication on your records as to how 
construction proceeded? A. That was followed up 

113 by the same on May 4, May 5, May 6, May 7, May 8 
and May 9, of placing steel and pouring concrete. 

Q. Is there any indication as to the dates when the vari¬ 
ous floors were completed or construction commenced as to 
a floor ? A. On May 16 the building forms and placing wall 
for basement; May 18 the same; May 19 the same. 

Q. Do you have any indication there as to when the first 
floor went in? A. First floor columns were started on May 
25. 

**••••••• 

114 Q. Mr. O’Connell, to what floor had they pro¬ 
gressed on or about July 1, 1942, according to your 

records? A. Third floor. 
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115 Q. Now, do you have any indication as to how far 
the building had progressed as of the end of 1942? 

That would be December 31, 1942. 

116 The Witness. Seventy-five per cent complete 
December 31. 

Q. Now, do you have an indication as to the percentage 
of completion of that building on or about May 1, 1943? 
A. May the 3rd of ’43 it w r as 98 per cent complete. 

Q. And as of w’hat date do your records show the build¬ 
ing was completed? A. July 30 of ’43. 

Q. Now, the information you have given is contained on 
the records you have identified as the building Inspector’s 
chronological reports? A. It is. 

117 Q. Now r , the permit wdiich w T as issued, Mr. O’Con¬ 
nell, to the Young Men’s Christian Association, do 

you have that with you, sir? A. Yes, sir. 

• •••*•••• 

Mr. Wixon. I would like to offer this building permit in 
evidence, your Honor. It is dated April 10, 1942, Number 
251930, and it has been issued to the Y. M. C. A. association 
of the City of Washington, D. C. 

Mr. Adams. I have no objection. 

The Court. It will be received. 

(Thereupon, Defendant’s Exhibit No. 1 
for identification, was received in evi¬ 
dence.) 

120 The Court. Well, the Court assumes and takes the 
situation to be that the purpose of the testimony is 
to introduce evidence in support of the claim that the build¬ 
ing during the physical [fiscal] year 1943, or the taxable 
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year 1943, was not in being. That is in support of the claim 
that not being in existence, it could not be used for the pur¬ 
pose for which the statute would authorize its exemption. 
Mr. Wixon. That is correct, your Honor. 

Mr. Adams. Well, we have never contended that this 
was a building that was in esse during that taxable year. 
The Court. I am rather assuming that this is evidence— 

• •••••••• 

121 Mr. Wixon. Your Honor, I would like to offer in 
evidence the application for permit to build, relative 

to the permit which is now in evidence as Defendant’s Ex¬ 
hibit No. 1. 

Mr. Adams. I have no objection. 

Mr. Wixon. Will you please mark this as Defendant’s 
Exhibit No. 2? 

• •••••••• 

122 (Thereupon, Defendant’s Exhibit No. 2 

for identification, was received in evi¬ 
dence.) 

Mr. Wixon. 

• •••••••• 

Now, I would like to offer in evidence the Inspector’s re¬ 
ports on this building from which the witness Mr. O’Con¬ 
nell has testified respecting process of building. It con¬ 
sists of five sheets— 

The Court. Those are the instruments to which he has 
already testified? 

Mr. Wixon. Yes, sir.—five sheets, and they have 

123 on two sheets the name of the inspector, and the one 
series of sheets is made by the same inspector. 

Mr. Adams. I have no objection. 
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(Inspector’s reports referred to were 
marked Defendant’s Exhibits Nos. 3-A, 
3-B, 3-C, 3-D and 3-E for identification, 
and received in evidence.) 

*•••••••• 

CROSS-EXAMINATION 
By Mr. Adams: 

Q. You don’t know anything about this building except 
what you have from those records? You didn’t supervise 
or inspect the erection of the building, did you? A. No, sir; 
only that I have been in there before, but not while it was 
under construction. 

Q. You have been in there before? What do you mean? 
A. I have been in the building at different times, just going 
by there, years ago. You asked me whether I knew of the 
building. Yes, I know of the building, but I wasn’t there 
during the construction. 

Q. You don’t know whether this building was occupied 
before the completion date on those records, or not, 
124 do you? A. No, sir. 

Q. You don’t know the extent to which the build¬ 
ing was finished, that is to say, one floor ready for occu¬ 
pancy on one date, another floor ready for occupancy on 
another date, and so on, and quite a bit of time elapsing be¬ 
tween the time the first floor was ready for occupancy and 
the final completion of the building? A. No, sir. 

Q. You don’t know anything about that? A. No. 

Q. You don’t know when the Y. M. C. A. went in? A. No, 
sir. 


• •••••••» 
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Mr. Wixon. I would again like to ask your Honor 
to enter judgment in favor of the District of Colum- 


bia in this case, on the ground there has been no showing 
that the plaintiff is entitled to relief in this case. 

Mr. Adams. May I interrupt to say this, your Honor: 
This really is the conclusion of the case. I would like to 
make a motion for judgment in favor of the Y. M. C. A. on 
this evidence, # # # 


• • • • • • • • • 

126 (Whereupon, counsel for both sides presented 
their oral arguments, at the conclusion of which, 
at 11:40 a.m., the Court took the matter under advise¬ 
ment.) 

«•••••••• 


128 STIPULATION 

It is hereby stipulated and agreed by and between counsel 
for the parties hereto as follows: 

1. That the property which is the subject of the action 
herein is known as Lot 809 in Square 169. 

2. That the real estate tax assessed against the said lot 
for the fiscal year ended June 30, 1943 was $2,738.82; that 
the sale price for non-payment of this tax was $3,314.72; 
that this amount, in addition to the basic tax, included a 
penalty in the sum of $575.15 and advertising costs of $.75; 
that the amount paid by the plaintiff in order to redeem its 
property was $4,110.45 which represented the sale price 
plus interest of $795.53 and a recording fee of $.20. 

,/s/ Vernon E. West 

Corporation Counsel , D. C. 

/s/ George C. Updegraff 

Assistant Corporation Counsel , D . C. 
/s/ George F. Lynch 

Assistant Corporation Counsel , D . C. 
Attorneys for Respondent 
District Building 
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/s/ Walter M. Bastian 
/s/ Albert F. Adams 
National Press Building 
Washington 4, D. C. 

Attorneys for Plaintiff 

• •••••••• 


130 THIRD AMENDED COMPLAINT FOR MONEY 

JUDGMENT 

ILLEGAL COLLECTION OF TAXES 

1. Plaintiff is a corporation organized and existing under 
an act of Congress and defendant is a municipal corpora¬ 
tion and is sued in its own right. The amount in contro¬ 
versy is more than Three Thousand Dollars ($3,000.00), 
exclusive of interest and costs. 

2. Plaintiff corporation is organized for the purpose of 
developing Christian personality and building a Christian 
society, and the property thereof used and occupied thereby 
is exempt, pursuant to the act of Congress of September 
27, 1950, Private Law 1026, 81st Congress, second session 
(H. R. 8797) (erroneously designated as the act of Congress 
of August 28,1950 in the Second Amended Complaint) from 
taxation, national and municipal, subject to the provisos 
set forth in the aforesaid act of Congress, and is likewise 
exempt from taxation under the provisions of Title 47, Sec¬ 
tion 817, Title 47, Section 801a, and likewise under the pro¬ 
visions of Title 47, Section 802, of the District of Columbia 
Code, in that plaintiff has operated schools and colleges 
which are not organized or operated for private gain and 
which embrace the generally recognized relationship of 
teacher and student in the buildings situated on the here¬ 
inafter described property. 

131 3. The plaintiff, in the fiscal year ended June 30, 
1943, and for some time prior thereto, owned and at 

the present time owns real estate in the District of Colum- 
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bia known as Lot 806, Square 169. This property was pur¬ 
chased by the plaintiff in 1911. The dwelling located there¬ 
on was razed and the lot was used for athletic purposes. It 
was exempted from taxation from the time of its purchase 
until 1935, when it was rented as a parking lot, and taxes in 
the amount of $619.78 were paid per year for several years. 
The taxes were later raised to $803.42 per year, which 
amount was paid by plaintiff to defendant as taxes for the 
year ended June 30, 1942. In February 1942, the operation 
of the real estate as a parking lot terminated and plaintiff 
assumed complete and sole use thereof. Ground for the 
building which now occupies said lot was broken during 
February 1942, and by July 1, 1942, $70,800.00 of the con¬ 
tract, which was for a total of $490,000.00, was completed. 
The building was entirely completed about thirteen months 
after ground was broken and was ocupied by April 1, 1943. 
For the tax years 1944 to 1947, inclusive, plaintiff paid $1, 
772.82 per year as the first and third floors of the building 
had been and are rented out for other than Young Men’s 
Christian Association purposes. The entire balance of the 
building, other than the aforesaid floors, are used exclu¬ 
sively for Young Men’s Christian Association purposes. 
Not withstanding the fact that during the fiscal year ended 
June 30, 1943, the ownership and use of the above mention¬ 
ed real estate were evclusivelv the plaintiff’s and the said 
property was exempted as above set forth, the defendant as¬ 
sessed the said real estate for real estate tax for the fiscal 
year ended June 30, 1943, in the amount of $3,314.72. At 
the time of said assessment, said real estate was in the 
condition of having the present building erected thereon. 
Plaintiff protested such assessment but defendant con¬ 
tinued same in force and actually sold plaintiff’s aforesaid 
real estate for non-payment of taxes under the laws of the 
District of Columbia applicable to such sales. There- 
132 after, on October 24, 1947, defendant notified plain¬ 
tiff that it had failed to redeem the aforesaid tax and 
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further notified plaintiff that the two-year redemption 
period on said saie would expire on January IS, 194$, at 
w’hich time the holder of the certificate of sale would be en¬ 
titled to a tax deed if application for such a deed were made 
by such holder. On December 16, 1947, plaintiff paid to 
defendant the tax penalty and recording charges issued 
against the aforesaid premises, which payment was made 
under protest in writing. The amount of the payment was 
Four Thousand One Hundred Ten and 45/100 Dollars, 
($4,110.45), representing taxes in the amount of Three 
Thousand Three Hundred Fourteen and 72/100 Dollars 
($3,314.72), interest in the amount of Seven Hundred Ninety- 
five and 53/100 Dollars ($795.53), and recording charge of 
Twenty Cents ($.20). 

WHEREFORE, plaintiff claims judgment against de¬ 
fendant in the sum of Four Thousand One Hundred Ten 
and 45/100 Dollars ($4,110.45) with interest thereon from 
December 16, 1947, besides costs. 

#•••••••• 


133 ANSWER OF DISTRICT OF COLUMBIA 
TO THIRD AMENDED COMPLAINT 

First Defense 

The complaint fails to state a claim against the defendant 
upon which relief can be granted. 

Second Defense 
Answer. 

1. Defendant admits the allegations contained in para¬ 
graph numbered 1 of the complaint. 

2. 'Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of so much of para¬ 
graph 2 of the complaint as alleges that plaintiff corpora¬ 
tion is organized for the purpose of developing Christian 
personality and building a Christian society. Defendant 
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says that the remaining allegations of paragraph 2 of the 
complaint state conclusions of law and not allegations of 
fact and that therefore defendant is not required to answer 
the remaining allegations of said paragraph, but if answer 
to said allegations is required, then defendant denies the 
remaining allegations of paragraph 2 of the complaint. 

3. Defendant District of Columbia admits so much of 
paragraph 3 of the complaint as alleges that Lot 809 in 
Square 169, owned by plaintiff was exempted from real 
estate taxes prior to July 1, 1934; admits that real estate 
taxes on said Lot 809 in Square 169, in the amount 
134 of $619.78 were paid by plaintiff for the fiscal years 
1935 and 1936; admits that plaintiff paid real estate 
taxes on said lot in the amount of $803.42 for the fis¬ 
cal year ended June 30, 1942; a dmits that plaintiff 
paid t o the District of Columb ia real estate taxes~tnrthe 
amount of $1,772.82 for the liscal years 1944 through 1947, 
inclusive; admits that real estate taxes were assessed 
against said Lot 809 in Square 169 for the fiscal year ended 
June 30, 1943, but says that the amount of the tax so as¬ 
sessed was $2,738.82 and not $3,314.72 as alleged in para¬ 
graph 3 of the complaint; admits that said Lot 809 in Square 
169 was sold for nonpayment of District of Columbia real 
estate taxes under the laws of the District of Columbia ap¬ 
plicable to such sales and admits that plaintiff paid to the 
District of Columbia $4,110.45 to redeem said property 
theretofore sold for nonpayment of real estate taxes for the 
fiscal year ended June 30, 1943, and admits that the pay¬ 
ment made by plaintiff to redeem its property was made 
under protest in writing. 

Defendant is without knowledge or information sufficient 
to form a belief as to the remaining allegations of para¬ 
graph 3 of the complaint. 

Further answering the allegations of paragraph 3 of the 
complaint defendant says that real estate taxes assessed 
against Lot 809 in Square 169 for the fiscal year commenc- 
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ing July 1, 1942, and ending June 30, 1943, amounted to 
$2,738.82; that in addition to said basic tax there was as¬ 
sessed against said property $575.15 as a penalty for failure 
of plaintiff to pay said taxes when they were due, plus 75 
cents representing the cost of advertising said property 
for sale in accordance with the laws of the District of Co¬ 
lumbia relating to real estate taxation in the District of 
Columbia; that the total amount due the defendant at the 
time of the sale of said property was $3,314.72 to which 
was added $795.53, representing accrued interest at the time 
of the redemption of the property by plaintiff on December 
16, 1947, and a recording fee of 20 cents, making a total of 
$4,110.45 paid by plaintiff to redeem its property. 

135 Third Defense 

In further answer to the complaint, defendant states that 
the plaintiff did not exhaust its administrative remedy in 
that it failed to apply in writing to the Commissioners of 
the District of Columbia within the time proscribed by law 
for abatement of the taxes assessed against the property 
involved. 


Fourth Defense 

Further answering the complaint, defendant states that 
the matter of plaintiff’s right to exemption of the property 
involved under the provisions of Sec. 47-S01a, D. C. Code, 
1951, Sec. 47-817, D. C. Code, 1951, and Sec. 47-802, D. C. 
Code, 1940, are res judicata , having, as shown by the orders 
entered granting defendant’s motions to dismiss the orig¬ 
inal and the first amended complaints herein, been deter¬ 
mined adversely to plaintiff, which orders are final and con¬ 
clusive upon said matters. 
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(MEMORANDUM OF TRIAL COURT) 

138 MEMORANDUM 

Plaintiff was incorporated in 1864 for the promotion of 
religious, moral, educational and benevolent purposes. It 
brings this action to recover from Defendant the sum of 
$4110.45, which sum was paid by Plaintiff to redeem Lot 
809, Square 169 in the District of Columbia from sale for 
non-payment of real estate taxes assessed against said 
property for the fiscal year 1943, commencing July 1, 1942 
and ending June 30, 1943. 

At the beginning of the above fiscal year an eleven story 
building was in process of erection on the above described 
property. When the building was completed two floors 
thereof were rented to and occupied by a commercial airline 
company. These two floors were not used for any activity 
of Plaintiff. One of the remaining floors was occupied by 
the Plaintiff in the operation of a “health service” to mem¬ 
bers of the Plaintiff organization. The remaining eight 
floors were rented as living rooms, much in the manner in 
which hotel rooms are rented, but the occupancy was re¬ 
stricted to members, or to persons applying for membership 
on registration at the office desk. A per diem installment 
upon the charge for membership was included in the 

139 amount paid for the rental of each room occupied by 
a person so applying for membership so long as the 

room was occupied by the person so applying and, if the oc¬ 
cupant remained a sufficient period of time, until the charge 
for membership was paid in full. 

The Plaintiff relies on the provisions of Private Law 
1026, 81st Congress, 2nd Session, enacted September 27, 
1950, which, by it’s terms, relieved the Plaintiff Association 
“from any accrued liability to the United States or the Dis¬ 
trict of Columbia for taxes imposed on any of the property 
of such association in the District of Columbia for any tax 
period during which such property was occupied and used 
by such association for it’s legitimate purposes.” 
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Defendant contends, firstly, that any tax exemption to 
Plaintiff’s property is to be determined on the basis of the 
physical status of the building at the beginning of the fiscal 
year during which the tax is assessed, and that since the 
building was in process of construction on the determinative 
date, wffiich w*as July 1,1942, it was not then being occupied 
and used by Plaintiff for it’s ‘‘legitimate purposes” as 
contemplated by the controlling statute and, consequently, 
that the tax exemption afforded under the above Act is not 
applicable to said property of Plaintiff. 

Defendant further contends, secondly, that the Act, if 
applicable, affords no exemption to Plaintiff because the 
building when completed was not occupied and used by 
Plaintiff for it’s “legitimate purposes” since two floors 
thereof were rented to a commercial airline for company 
use for office purposes by said company, another floor was 
used by the Plaintiff Association for the operation of a 
“health service”, and the remaining eight floors were used 
by Plaintiff, for all practical purposes, for the identical 
purposes for which a transient hotel is used. 

140 Thirdly, Defendant contends that the legislative 
Act relied on by the Plaintiff does not support Plain¬ 
tiff’s claim for recovery. Defendant takes the position that 
the payment of a sum for the redemption of the subject 
property from sale for taxes cannot constitute a basis for 
recovery under a statute which relieves Plaintiff from ac¬ 
crued liability to Defendant for taxes imposed on the prop¬ 
erty. 

Defendant has diligently supported it’s two first conten¬ 
tions with numerous authorities which it claims are ap¬ 
plicable directly and by analogy, all of which authorities 
the Court has fully considered. 

As to the first contention the Court feels that the ruling 
. of Judge Goldsborough in passing on Defendant’s motion 
to dismiss is applicable and determinative. In support of 
said motion Defendant had made the contention that the 
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property was not actually used for Plaintiff’s purposes on 
the tax date involved. Judge Goldsborough held as follows: 

“This Court feels that if the building had been 
used and was intended to have been used at the be¬ 
ginning of its construction entirely for YMCA pur¬ 
poses it [the contention] should have no standing 
in court.... I do not think there is anything in this 
contention insofar as the fact that the building was 
in construction, if it was in construction for YMCA 
purposes.” (Tr. p. 5.) 

In the circumstances, the Court holds that if the building 
w r as intended to be used for YMCA purposes, the portion of 
said building so intended to be used was actually used in 
the work of the YMCA at the time of the assessment. 

Considering the entire record the Court finds and holds 
as to Defendant’s second contention, that the building when 
completed, taking into account the uses to which the build¬ 
ing was put in conjunction with the Association’s 
14-1 broad program of activity, was used for the legiti¬ 
mate purposes of the Association within the meaning 
of the statute. This finding and holding, however, applies 
only to the nine floors occupied as sleeping rooms and for 
“health service” purposes, and not to the two floors rented 
for office use by a commercial airline company. 

In support of it’s third contention Defendant urges that 
money paid for the purpose of redeeming property from 
sale for taxes does not constitute “taxes imposed”, within 
the meaning of the Act, from the “accrued liability” for 
which the Plaintiff was exempted by the Act. Defendant 
urges, additionally, that if money so paid for redemption 
from sale is held to constitute “taxes imposed” within the 
purview of the Act, Plaintiff still may not recover because 
the legislative intention of Congress was not to exempt the 
Plaintiff from the payment of taxes so as to entitle Plaintiff 
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to recover back taxes paid, from the payment of which taxes 
Plaintiff, by the terms of the Act was exempted, but rather 
that said legislative intention was only to exempt Plaintiff 
from the payment of taxes, which as a result of a confusion 
in Corporate titles between two YMCAS in the District of 
Columbia, Plaintiff had never paid, but for the payment of 
which, legally, Plaintiff was liable. 

Despite the references to excerpts from statements made 
during the course of the debate in the House of Representa¬ 
tives on the Act in question by the Chairman of the District 
of Columbia Committee in charge of the bill that “all the 
bill does is to exempt the YMCA from paying taxes in the 
District of Columbia which they have never paid”, the 
Court feels constrained to construe the bill in such a way 
as 10 effectuate its purpose as stated in the measure which 
is to relieve the YMCA “from any accrued liability 
142 to * # the District of Columbia for taxes imposed on 
any of the property of such Association located in the 
District of Columbia for any tax period during which such 
property was occupied and used by such Association for 
it’s legitimate purposes.” Statutes providing for exemp¬ 
tions from taxation of educational or benevolent organiza¬ 
tions or similar organizations, unlike other tax exemption 
statutes, are to be construed liberally. Helve-ring v. Bliss, 
293 U. S. 144; Faulkner v. Commissioner, 112 F. 2d 987; 
Fniterf Stairs v Proprietor of Social Laic Library, 102 F. 
2d 481; Cochran v. Commissioner, 78 F. 2d 176; Roche’s 
Beach, Inc. v. Commissioner, 96 F. 2d 776; Bohemian Gym¬ 
nastic Assn. v. Higgins, 147 F. 2d 774, 777, and cases cited 
therein. 

Under the rule of construction thus imposed, the Court 
construes Private Law 1026, 81st Congress, 2nd Session, 
the Act of September 27, 1950, as having the effect of re¬ 
lieving Plaintiff from taxation on the property in question 
for the period involved on so much of said property as was 
used by Plaintiff for it’s legitimate purposes. The Court 
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further interprets the Act as including within the terms 
“accrued liability * * * for taxes imposed” any moneys 
paid by the Plaintiff Association for the redemption of it’s 
property, used for it’s legitimate purposes, from sale for 
non-payment of taxes thereon. The Court finds and holds 
that nine-elevenths of said property was used by the Plain¬ 
tiff Association for it’s legitimate purposes during the 
period of time involved herein; that said nine-elevenths of 
Plaintiff’s property was exempt from taxation for said 
period and that Plaintiff is entitled to recover from the De¬ 
fendant the amount so paid by Plaintiff to redeem said 
property, so exempted, from sale for non-payment of 
taxes. 

143 Plaintiff, therefore, shall have and receive judg¬ 
ment against Defendant for an amount equal to nine- 
elevenths of the sum of $4110.45, representing taxes in the 
amount of $3,314.72, interest in the amount of $795.53 and 
recording charge of twenty cents, together with interest on 
said nine-elevenths of said sum of $4110.45 from December 
16,1947 and costs of this action. 

Counsel for Plaintiff will prepare Findings of Fact, Con¬ 
clusions of Law and Order consistent with this Memo¬ 
randum Opinion. 

/S' Ciiari.es F. McLai'oiii.ix 

Judge. 

December 21,1953 

********* 


(FINDINGS OF FACT, CONCLUSIONS OF LAW AND 
ORDER OF TRIAL COURT) 


144 


FINDINGS OF FACT 


1. Plaintiff, Young Men’s Christian Association of the 
City of Washington, was incorporated in 1864 for the pro¬ 
motion of religious, moral, educational and benevolent pur¬ 
poses. 
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2. At the beginning of fiscal year 1943, commencing July 
1, 1942, and ending June 30, 1943, plaintiff was in the 
process of erecting an 11-story building on Lot 809, Square 
169 in the District of Columbia. 

3. Plaintiff undertook to construct and constructed the 
building on Lot 809, Square 169, with the intention of using 
it for the legitimate purposes of the YMCA. 

4. Upon completion of the building 8 floors were occupied 
and used by the plaintiff for rental as living quarters to 
members of the YMCA, 1 floor was occupied and used by the 
plaintiff in the operation of a health service for members 
of the YMCA, and the remaining 2 floors were rented to 
and occupied by a commercial airline company. 

5. The rental of living quarters to members and the op¬ 
eration of health services for members are well established 
and widely recognized functions and purposes of the YM 
CA. 

6. The floor rented to a commercial airline company was 

not used for any activity of the plaintiff. 

143 7. During the taxable year involved nine elevenths 

(9/11) of the property of the plaintiff was occupied 
and used bv the plaintiff for the legitimate purposes of the 
YMCA. 

8. Defendant District of Columbia assessed real estate 
taxes on the above-mentioned property of the plaintiff for 
the fiscal year 1943, following which plaintiff was compelled 
to pay and in fact paid the sum of $4,110.45 representing 
$3,314.72 tax, $795.53, interest, and $.20 recording charge, 
to redeem the property from sale for non-payment of the 
tax. 


CONCLUSIONS OF LAW 

1. The sum of $4,110.45 paid to redeem property of the 
plaintiff from sale for non-payment of taxes, constitutes an 
“accrued liability . . . for taxes imposed” on the plaintiff 
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within the meaning of Private Law 1026, 81st Cong., 2d 
Sess. 

2. During the taxable year involved nine-elevenths (9/11) 
of the property of the plaintiff was occupied and used for 
the legitimate purposes of the YMCA. 

3. During the taxable year involved nine-elevenths (9/11) 
of the plaintiff’s property was exempt from taxation under 
Private Law 1026, 81st Cong., 2d Sess. 

4. Plaintiff is entitled to recover nine-elevenths (9/11) 
of the sum expended to redeem its property from sale for 
non-payment of taxes, together with interest on said nine- 
elevenths (9/11) and costs of this action. 

ORDER 

In consideration of the foregoing, it is by the Court this 
18th day of February 1954, 

ORDERED, that plaintiff shall have and receive judg¬ 
ment against the defendant for an amount equal to 
146 nine-elevenths of the sum of $4,110.45, together with 
the cost of this action and interest on said nine- 
elevenths from December 16, 1947, but excluding interest 
on said sum for the period from December 1, 1949, to 
March 4, 1953, in accordance with the Stipulation filed by 
the parties on February 24, 1950. 

/s/ Charles F. McLaughlin 

Judge. 

• •••••••• 

148 OBJECTIONS OF DEFENDANT DISTRICT OF 
COLUMBIA TO FINDINGS OF FACT, CONCLU¬ 
SIONS OF LAW, AND ORDER 

The District of Columbia objects to the Findings of Fact, 
Conclusions of Law, and Order entered by the Court in the 
above-entitled cause on February 19,1954, on the following 
grounds: 
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Objections to the Findings of Fact 

1. The District of Columbia objects to paragraph 3 of the 
Findings of Fact for the reason that there was no testimony 
adduced at the trial of this case that “Plaintiff undertook 
to contruct and constructed the building on Lot 809, Square 
169, with the intention of using it for the legitimate pur¬ 
poses of the YMCA.” 

2. The District of Columbia objects to paragraph 5 of the 
Findings of Fact for the reason that no evidence was ad¬ 
duced by the plaintiff that “The rental of living quarters 
to members and the operation of health services for mem¬ 
bers are well established and widely recognized functions 
and purposes of the YMCA.” 

3. The District of Columbia objects to paragraph 7 of the 
Findings of Fact for the reason that no evidence was in¬ 
troduced by the plaintiff as to the legitimate purposes of the 
Young Men’s Christian Association of the City of Wash¬ 
ington, or that the occupation and use by the plaintiff of 
the building constructed by it on lot 809 in square 169 -was 
for the legitimate purposes of the Young Men’s Christian 

Association of the City of Washington. 

149 4. The District of Columbia objects to paragraph 

S of the Findings of Fact for the reason that the 
statement in that paragraph that plaintiff “paid the sum of 
$4,110.45 representing $3,314.72 tax, $795.53, interest, and 
$.20 recording charge, to redeem the property from sale 
for non-payment of the tax” is not supported by the evi¬ 
dence adduced at the trial of this case. Plaintiff did not 
pay the sum of $4,110.45 to “redeem the property from sale 
for non-payment of the tax”, and the testimony of Mr. Paul 
Collins, a witness called by plaintiff, shows at pages 69-71 
of the transcript of proceedings that the sum of $4,110.45 
was paid by the plaintiff in order to redeem its property 
from the person who had purchased the property at a sale 
held by the District of Columbia as a consequence of the 
failure of the plaintiff to pay the tax assessed against it. 
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5. The District of Columbia objects to the Findings of 
Fact for the reason that said Findings of Fact do not set 
forth the facts established at the trial of this case and es¬ 
sential to the determination of the right of the plaintiff to 
obtain a judgment against the District of Columbia. 

Objections to the Conclusions of Law 

1. The District of Columbia objects to paragraph 1 of the 
Conclusions of Law for the reason that said paragraph 
concludes that the sum of $4,110.45 was paid by the plaintiff 
to “redeem property of the plaintiff from sale for non¬ 
payment of taxes,” where as the testimony introduced at 
the trial of this case establishes that the plaintiff paid the 
sum of $4,110.45 to redeem its property from the person 
who had purchased the property at a tax sale held prior 
to such redemption. 

2. The District of Columbia objects to paragraph 2 of the 
Conclusions of Law for the reason that the evidence ad¬ 
duced at the trial of this case does not justify a conclusion 
that “During the taxable year involved nine-elevenths 
(9/11) of the property of the plaintiff was occupied and 

used for the legitimate purposes of the YMCA.” 
150 3. and 4. The District of Columbia objects to 

paragraphs 3 and 4 of the Conclusions of Law for 
the reason that the statements contained in said paragraphs 
are not supported by the evidence adduced at the trial of 
this case. 

Objections to the Order 

The District of Columbia objects to the Order for the 
reason that said Order is not supported by the evidence 
adduced at the trial of this case, and is not in accordance 
with law. The District of Columbia further objects to the 
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Order for the reason that it conclusively appears from the 
evidence adduced at the trial of this case that the expenses 
incident to the sale of this property by the District of Co¬ 
lumbia for non-payment of taxes resulted solely from the 
failure of the plaintiff to pay such taxes, and to take such 
administrative or legal steps as might be required either 
to abate the taxes so assessed, or to obtain a determination 
that such taxes were improperly assessed against it. 

In addition, the Order returns to the plaintiff nine- 
elevenths of the amount of interest, charges and expenses 
which plaintiff paid to redeem its property and which the 
District of Columbia, upon receipt of the amount paid by 
plaintiff, paid in accordance with law to the person who 
purchased the property at the tax sale held by the District 
of Columbia. The Order therefore entitles the plaintiff, at 
the expense of the District of Columbia, to recover statu¬ 
tory interest which the purchaser of the property in ques¬ 
tion was entitled to receive upon the redemption by plaintiff 
of its property from that purchaser, including also the 
charges and expenses incident to such sale, all of which 
interest, charges and expenses could have been avoided by 
the plaintiff, if the assessment of taxes against it was im¬ 
proper, by instituting such proceedings as are authorized 
by law in the case of an alleged improper assessment of' 
real estate taxes. By this Order, therefore, plaintiff re¬ 
covers for its owm negligence. 

• ••••••*• 

152 MOTION OF DEFENDANT DISTRICT OF CO¬ 
LUMBIA TO AMEND FINDINGS OF FACT, CON¬ 
CLUSIONS OF LAW, AND ORDER 

The District of Columbia moves the Court to amend the 
Findings of Fact, Conclusions of Law, and Order entered 
by the Court in the above-entitled cause on February 19, 
1954, to read as follows: 


FINDINGS OF FACT 


1. The Young Men’s Christian Association of the City of 
Washington, plaintiff herein, was incorporated by a joint 
resolution of Congress approved June 28, 1864, which au¬ 
thorized the Association to acquire, receive, take, and hold 
real and personal estate for the promotion of religious, 
moral, educational and benevolent purposes of said cor¬ 
poration. The Act incorporating the Young Men’s Chris¬ 
tian Association of the City of Washington did not other¬ 
wise refer to the purposes of that organization. (13 Stat. 
411.) 

2. The Young Men’s Christian Association of the City 
of Washington, as owner of the then unimproved lot 809 in 
square 169, paid real estate taxes assessed against the 
property in the amount of $803.42, for each of the fiscal 
years 1941 and 1942. The assessed valuation of unim¬ 
proved lot 809 in square 169 for each of those years was 
$45,910.00. (Tr. 27, 28.) 

3. For the fiscal year 1943, the assessed value of unim¬ 
proved lot 809 in square 169 was $56,504.00 (Tr. 67, 

68 ). 

153 4. On January 1, 1943, a supplemental assessed 

valuation was added to lot 809 in square 169 in the 
amount of $200,000.00, representing the value placed upon 
an unfinished building which was in the process of being 
erected upon this lot (Tr. 68, 69). 

5. The real estate tax on unimproved lot 809 in square 
169 for the fiscal year 1943 was $988.82, and the tax on the 
unfinished building in the process of erection on this lot was 
$1,750.00 (Tr. 69). 

6. The tax assessed for the fiscal year 1943 against lot 809 
in square 169 and the unfinished building on that lot was 
not paid by the Young Men’s Christian Association but w^as 
paid by a purchaser of the property at an annual tax sale. 
This property was redeemed by the Young Men’s Christian 
Association on December 16, 1947, for $4,110.45. The sum 
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of $4,110.45 paid by the Young Men’s Christian Associa¬ 
tion to redeem its property consisted of the following taxes 
and other charges (Tr. 69 and Answer to Third Amended 
Complaint): 


Tax on land only (July 1, 1942 to June 30, 1943)-$ 988.82 < 

Tax on improvements only (January 1, 1943 to June 
30, 1943) _ 1,750.00 


Total tax for fiscal year ended June 30, 1943 _$2,738.82 

Add: 

Penalty for non-payment of tax computed to date of 

sale on January 15, 1946 _ 575.15 

Cost of advertising property for sale_ .75 


Accrued interest at the rate of 1 per centum per 
month from January 15, 1946, to December 16, 1947 795.53 

Fee for recordation with Recorder of Deeds of state¬ 


ment concerning property sold_ .20 

Total_$4,110.45 


7. On March 17, 1942, a permit was issued to the Young 
Men’s Christian Association to construct a building on lot 
809 in square 169 (Tr. 110). 

8. By July 1, 1942, the construction of the building had 
progressed to the third floor (Tr. 114). 

By December 31, 1942, the construction of the building 
was 75% completed (Tr. 114). 

By May 3,1943, the construction of the building was 98% 
completed (Tr. 116). 

154 On July 30, 1943, the construction of the building 
was completed. This building has eleven floors. 
(Tr. 116.) 

9. The Young Men’s Christian Association moved into 
the building on lot 809 in square 169 about the first of April 
1943 (Tr. 84). 

10. At the commencement of the occupancy of the build¬ 
ing by the Young Men’s Christian Association, the first 








45 


and third floors of the building were rented out as offices to 
Trans-World Airlines. The second floor of the building 
was used for the Health Services of the Young Men’s Chris¬ 
tian Association to serve members of the Association; 
Health Services is a membership privilege. The rental re¬ 
ceived by the Young Men’s Christian Association from 
Trans-World Airlines for the first and third floors of the 
building was $2.25 per square foot. The remaining floors 
of the building were used as dormitories. (Tr. 85, 87.) 

11. In the operation of the Health Services on the second 
floor of the building, the Young Men’s Christian Associa¬ 
tion obtained fees for the services supplied by it. These 
fees were in addition to those paid by the members for the 
privilege of securing a membership in the Young Men’s 
Christian Association. (Tr. 88, 89.) 

12. The Health Services provided by the Young Men’s 
Christian Association were those which would be erenerallv 
procurable from Turkish baths and the like (Tr. 89). 

13. The dormitories on floors 4 through 11 of the build¬ 
ing constructed by the Young Men’s Christian Association 
on lot 809 in square 169 consisted of separate private rooms 
rented by the Young Men’s Christian Association both to 
transient persons and to permanent residents. The rates of 
rental for these rooms ranged from $1.00 to $2.75 and were 
in addition to the membership fees charged by the Young 
Men’s Christian Association. It was required by the Young 
Men’s Christian Association that a person desiring to rent 
a room in its building must obtain a physical privilege mem¬ 
bership at a minimum cost of $24.00 per year so that 

155 the member could use the gymnasium, pool and all of 
the individual exercising services provided by the 
Young Men’s Christian Association. Transient persons 
desiring to rent a room in the building paid $.25 per day 
for a membership fee which would apply to their annual 
membership until paid. The facilities furnished by theYoung 
Men’s Christian Association to persons renting rooms in its 
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building were entirely adequate to provide all of the re¬ 
quirements of the persons occupying those facilities. The 
fees charged by the Young Men’s Christian Association for 
membership in the Association ranged from a fee of $6.00 
for boys and $9.00, $12.00, $24.00, and $50.00 a year for 
businessmen’s club membership. (Tr. 89, 90, 91, 92.) 

14. The Young Men’s Christian Association had no re¬ 
quirement in 1943, nor at the time of the trial of this case 
did it have any requirement, that an individual, whether 
transient or otherwise, prior to obtaining a room in the 
building on lot 809 in square 169, should first prove to the 
satisfaction of the Young Men’s Christian Association that 
he was unable to pay the rate charged by commercial hotels 
for rooms. (Tr. 101.) 

15. There are no facilities in the building on lot 809 in 
square 169 available for church services, and no religious 
or devotional activities have been conducted in the building 
(Tr. 92, 94-95). 

16. The building on lot 809 in square 169 was not used 
for school purposes or educational activities (Tr. 92, 93, 
94-95). 


CONCLUSIONS OF LAW 

1. The Young Men’s Christian Association of the City of 
Washington did not, at any time during the fiscal year 1943, 
commencing July 1, 1942 and ending June 30, 1943, occupy 
and use lot 809 in square 169 for the promotion of religious, 
moral, educational and benevolent purposes of said Asso¬ 
ciation. 

2. The sum of $4,110.45 paid by plaintiff Young Men’s 
Christian Association of the City of Washington to the Di¬ 
strict of Columbia to redeem its property from the pur¬ 
chaser of that property at the tax sale held by the 

156 District of Columbia for failure of the plaintiff to 
pay said taxes, did not constitute a payment by the 
plaintiff of any accrued liability to the District of Columbia 
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for taxes imposed upon lot 809 in square 169 in the District 
of Columbia. 

3. The Young Men’s Christian Association of the City of 
Washington was not entitled to exemption from real prop¬ 
erty taxation on lot 809 in square 169 for the fiscal year 
commencing July 1, 1942, and ending June 30, 1943. 

4. The Young Men’s Christian Association of the City of 
Washington is not entitled as a matter of law to recover 
from the District of Columbia any part of the sum of 
$4,110.45 paid by it in order to redeem lot 809 in square 169 
from the purchaser of that property at an annual tax sale. 

ORDER 

The above entitled cause having come on for trial before 
this Court without a jury on October 13 and 14,1953, on the 
complaint filed by the plaintiff herein and the answer filed 
by the defendant herein, and the parties having introduced 
testimony on the issues presented by the pleadings, and the 
Court having entered its Findings of Fact and Conclusions 
of Law based upon the evidence introduced at the trial of 
this cause, is is this . day of . ... , 1954, 

ORDERED that judgment be and it is hereby entered in 
favor of defendant District of Columbia. 

• ***••*«* 

(ORDER OF TRIAL COURT OVERRULING OBJEC¬ 
TIONS AND DENYING MOTION OF DISTRICT OF 

COLUMBIA) 

158 ORDER 

The above-entitled matter having come before the Court 
on the objections of the Defendant, District of Columbia, to 
the findings of fact, conclusions of law and Order entered 
herein on February 18, 1954, and on the Motion of the De¬ 
fendant to amend those items, and the Court having con¬ 
sidered the aforementioned objection and the aforemen¬ 
tioned motion, it is this 19th day of March, 1954 
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ORDERED, that the aforementioned objections be and 
the same are hereby overruled, and it is further 
ORDERED, that the aforementioned Motion be and .the 
same is hereby denied. 

/s/ Charles F. McLaughlin 

Judge 

*•••••••• 

16S CIVIL DOCKET 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

*•••••••• 

1468-48 

YOUNG MEN’S CHRISTIAN ASSOCIATION 
OF THE CITY OF WASHINGTON, a corp. 

v. 


DISTRICT OF COLUMBIA, a municipal corp. 


• • 

* • • 

• • 

• • 

Date 

Account 

Rec’d 

Disb’d 

1948 

Apr. 8 

Adams 

$10.00 


June 30 

Disb. to U. S. Treas. 


$10.00 

169 

Date 

Proceedings 


Fee 

1948 Deposit for cost by 

$10.00 

Apr. 8 

Complaint, appearance 

filed 


Apr. 8 

Summons, copies (1) and copies (1) 

of Com- 


plaint issued Served 4-9-48 

Apr. 28 App. of Vernon E. West, George C. Updegraff 
& George F. Lynch as attys. for deft, filed 
Apr. 28 Stipulation of counsel Re: Lot 809 in Sq. 169 
filed 
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Date Proceedings Fee 

Apr. 28 Motion of deft, to dismiss complt., P & A M. C. 
4-28-48 filed 

May 24 P & A of pltff. in opposition to deft’s, motion 
to dismiss, Certif. of Service filed 
June 15 Ans. of deft, to complt., notice of mailing filed 
June 15 Calendared (N) 

June 17 Order overruling motion to dismiss complt. 
Goldsborough, J. (N) 

Dec. 27 Certified record of Court Reporter, page 1-7 
1950 

Feb. 24 Stipulation of counsel re: tolling of interest in 
event of judgment for pltf. filed 
Mav 18 Amended answer filed 

May IS Memo of P & A in support of motion to dismiss. 
M. C. 5-22-50 filed 

May 24 P & A of Pltf. in opposition to motion to dis¬ 
miss ; mailed 5-24-50; exhibit filed 
June 8 Supplemental P & A of deft, in support of mo¬ 
tion to dismiss; serve. 6-8-50 exhibits A & B; Exhibits 1, 
2, & 3; mailed 6-8-50 filed 

June 12 Order dismissing complt., with leave to file 
amended complt. within 15 days. Curran, J. (N) 

June 24 Amended complt.; mailed 6-23-50 filed 
July 12 Motion of deft, to dismiss amended complt.; 
P & A; mailed 7-12-50 M. C. 7-18-50 filed 
July 22 P & A in opposition to motion to dismiss 
complt.; mailed 7-21-50 filed 
Sept. 13 Order granting motion to dismiss, with leave 
of 30 days to pltf. to file second amended complt. Matt¬ 
hews, J. (N) 

Oct. 12 Second amended complt. of pltff. for money 
judgment; mailed 10-12-50 filed 

Oct. 23 Motion of deft, to dismiss second complt.; P & 
A; Exhibit; mailed 10-23-50; M. C. 10-23-50 filed 
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Date Proceedings Fee 

Oct. 31 Stipulation of counsel extending time for filing 
P & A in opp. to motion to dismiss 2nd amended complaint; 
filed 

Xov. 30 P & A of pltff. in opposition to motion to dis¬ 
miss 2nd amended complt.; mailed 11-29-50; filed 
1950 

Dec. 8 Supplemental P & A in opposition to deft’s mo¬ 
tion dismiss 2nd amended complt.; mailed 12-6-50: filed 

Dec. 15 Answer of deft, to 2nd amended complt., mailed 
12-15-50 filed 

Dec. IS Order denying motion to dismiss second amend¬ 
ed complt.; HoltzolY, J. (N) 

1953 

Mar. 4. Appearance of Henry E. Wixon as atty. for 
deft, filed 

Mar. 4 Pre-trial proceedings. Youngdahl, J. 

June 18 Leave granted pitf. to file 3d amended com¬ 
plaint within 10 days and opportunity for deft, to plead 
thereto, pretrial proceeding notwithstanding. Reported 
by D. Delehanty. (Order to be presented). Letts, J. 

June 18 Copy of letter dated May 25, 1953 from Cor¬ 
poration Counsel to Attorney Adams inclosing proposed 
stipulation, filed 

June 23 Order permitting pltf. to file 3rd amended 
complt. within 10 days, & from date of filing thereof deft, 
to file responsive pleading. Letts, J. (N) 

June 24 Third amended complt; c/m 6-23-53. filed 

June 30 Answer of deft, to third amended complaint; 
c/m 6-30-53. filed 

June 30 Motion of deft, to advance cause for trial; c/m 
6-30-53; P & A; MC 6-30-53. filed 

Aug. 6 Order advancing cause for trial. Curran, J. (N) 

Oct. 7 Appearance of Sumner M. Redstone for pltfs. 
N/AC. filed 
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Date Proceedings Fee 

Oct. 7 Pre-trial statement of deft, filed 

Oct. 7 Pre-trial proceedings. Morris, J. 

Oct. 13 Hearing opened; respited until 10-14-53; report¬ 
ed by Frye. McLaughlin, J. 

Oct. 14 Hearing resumed & concluded, case submitted, 
briefs to be filed—Reporter—Roger Frye—McLaughlin, J. 

Oct. 22 Pltf’s memorandum; c/ser. 10-22-53. filed 

Oct. 28 Deft’s memo of P & A in support of oral mo¬ 
tion for judgment; c/m 10-28-53. filed 

Nov. 3 Pltf’s memorandum in reply to deft’s P & A; 
c/m 11-2-53. filed 

Dec. 21 Memorandum opinion; (Court finds pltf. to have 
judgment against deft.) Findings of fact, Conclusions of 
Law & Order to be presented. McLaughlin, J. 

1954 

Feb. 15 Motion of D. C. for adoption by the Court of 
deft’s proposed findings of fact, conclusions of law & judg¬ 
ment. McLaughlin 

Feb. 19 Findings of fact, conclusions of Law & Order 
for pltf. against deft in an amount equal to nine-elevenths 
of $4,110.45 with costs and interest signed 2-18-54. (N) 
McLaughlin, J. 

Feb. 19 Order overruling deft’s objections to pltf’s 
proposed findings of fact and conclusions of law and order 
& Order denying deft’s motion for adoption of deft’s pro¬ 
posed findings of fact, conclusions of law and judgment. 
(N) Signed 2-18-54 McLaughlin, J. 

Feb. 25 Objections of deft, to findings of fact & conclu¬ 
sion of Law, & order; C/M 2-25-54. filed 

Feb. 25 Motion of deft, to amend findings of fact, con¬ 
clusions of law and order; C/M 2-25-54. filed 

Feb. 27 Pltf’s reply to deft’s objection to motion to 
amend findings of fact & conclusions of law & order; c/m 
2-26-54. filed 





Date 


Proceedings Fee 

Mar. 19 Order overruling objections of deft, to findings 
of fact & conclusions of law & order of 2-18-54- & order deny¬ 
ing motion of deft, to those items. (N) McLaughlin, J. 

Apr. 16 Notice of appeal filed by Dist. of Col. (copy 
mailed) filed 

Apr. 30 Motion of deft, for certification of original ex¬ 
hibits to U. S. C. A. ford D. C. (consent) filed 

Apr. 30 Order for transmittal of original exhibits to 
U. S. C. A. for D. C. McLaughlin, J. (N) 

Apr. 30 Designation by deft, of record on appeal; c/m 
4-20-54. filed 

Apr. 30 Statement by deft, of Points on review; c/m 
4-20-54. filed 

Apr. 30 Transcript of record, 10-13-53; Oct. 14, 1953, 
pp. 1-126; Frye, filed 

Apr. 30 Deft’s exhibit 3A thru 3E. filed 

Apr. 30 Deft’s exhibits 1 & 2. filed 











/ 




BRIEF FOR APPELLANT 


IN THE 

j 

United States Court of Appeals 

for the District of ? • rf . of Appeals 

_ % For the 

District cj Columbia Circuit 

No. 12,243~ : -^ . „ 

_AJL l ;-j 1954 

District of Columbia, Appellant, /) \ r ~ i , 

\ <US'007/ii 

V* CLZRZ 

; 

Young Men's Christian Association of the City of 
Washington, Appellee . 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Vernon E. West,/ 

Corporation Counsel, D . C,, 

Chester H. Gray, / 

Principal Assistant Corporation 
Counsel, D. C., 

George C. Updegraff, " 

Assistant Corporation Counsel, D. C., 
Henry E. Wixon,^ 

Assistant Corporation Counsel, D. C. t 
Attorneys for Appellant, 

District Building, 

Washington 4, D. C. 


nilNTIM DIVISION—o. e. sovcknuent 



QUESTIONS PRESENTED 


The questions presented are: 

1. Does the Act of September 27, 1950, 64 Stat. (Part 2) 
A250 ch. 1086, (Public Law 1026, 81st Congress, Second 
Session) which relieves the YMCA 
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period during which such property was occupied 
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4. Is the Act of September 27,1950, to be liberally rather 
than strictlv construed? 
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JURISDICTIONAL STATEMENT 


This is a proceeding to review a judgment of the United 
States District Court for the District of Columbia based up¬ 
on its Findings of Fact, Conclusions of Law and Order, 
entered in favor of the YMCA against the District of Co¬ 
lumbia in the amount of nine-elevenths (9/11) of $4,110.45 
following a trial without a jury. The Findings of Fact, 
Conclusions of Law and Order of the Court in favor of the 
YMCA against the District of Columbia were entered Feb¬ 
ruary 19,1954. (App. 51). On February 25, 1954, the Dis¬ 
trict of Columbia filed objections to the Findings of Fact, 
Conclusions of Law and Order of the Trial Court, and a mo¬ 
tion to amend those Findings of Fact, Conclusions of Law 
and Order (App. 51). The Trial Court overruled the ob¬ 
jections and denied the motion of the District of Columbia 
on March 19, 1954. (App. 52). This appeal was noted on 
April 16, 1954. (App. 52). This Court has jurisdiction 
of this appeal pursuant to Section 1291, Title 28, United 
States Code. 


STATEMENT OF THE CASE 

This case was initiated by the YMCA in the United 
States District Court for the District of Columbia on April 
8, 1948. (App. 48). On June 24, 1953 the YMCA filed its 
third amended complaint against the District of Columbia. 
(App. 50). On October 13, 1953 the trial of this case com¬ 
menced before Judge Charles F. McLaughlin of the United 
States District Court for the District of Columbia sitting 
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without a jury. (App. 51). The third amended complaint 
sought to recover a judgment against the District of Colum¬ 
bia in the amount of $4,110.45 paid by the YMCA to redeem 
Lot 809 in Square 169 in the District of Columbia which had 
been sold by the District of Columbia as a consequence of 
the failure of the YMCA to pay real property taxes as¬ 
sessed against Lot 809 in Square 169 for the tax year com¬ 
mencing July 1, 1942 and ending June 30, 1943. (App. 28- 
30). At the conclusion of the trial of this case, the Trial 
Court made Findings of Fact, and Conclusions of Law and 
signed an Order in favor of the YMCA against the District 
of Columbia. (App. 37-39). 

Paragraph 2 of the third amended complaint filed by the 
YMCA alleged: 

“2. Plaintiff corporation is organized for the 
purpose of developing Christian personality and 
building a Christian society, and the property 
thereof used and occupied thereby is exempt, pur¬ 
suant to the act of Congress of September 27,1950, 
Private Law 1026, 81st Congress, second session 
(H. R. 8797) (erroneously designated as the act of 
Congress of August 28,1950 in the Second Amend¬ 
ed Complaint) from taxation, national and muni¬ 
cipal, subject to the provisos set forth in the afore¬ 
said act of Congress, and is likewise exempt from 
taxation under the provisions of Title 47, Section 
817, Title 47, Section 801a, and likewise under the 
provisions of Title 47, Section 802 of the District of 
Columbia Code, in that plaintiff has operated 
schools and colleges which are not organized or op¬ 
erated for private gain and which embrace the gen¬ 
erally recognized relationship of teacher and stud¬ 
ent in the buildings situated on the hereinafter 
described property.” (App. 28). 

The claim of the YMCA in paragraph 2 of its third 
amended complaint that it was exempt from taxation under 
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Section 47-801a, D. C. Code 1951, and Section 47-802, D. C. 
Code 1940 (Section 47-802, D. C. Code, 1940 was repealed 
by the Act of December 4, 1942, 56 Stat. 1092, ch. 826, Sec. 
7(f)), was withdrawn by the YMCA at the trial of this case. 
(App. 4). The claim of the YMCA in paragraph 2 of its 
third amended complaint that it was exempt from taxation 
under the provisions of Section 47-817, D. C. Code, 1951 
(Act of August 6, 1894, 28 Stat. 999, ch. 230) was decided 
adversely to the YMCA by the Trial Court. (App. 7-9). 
This case was therefore tried solely on the question of the 
right of the YMCA to recover a judgment against the Dis¬ 
trict of Columbia based upon the provisions of the Act of 
September 27, 1950, 64 Stat. (Part 2) A250, ch. 1086, (Pri¬ 
vate Law 1026, 81st Congress, Second Session). (App. 9, 
33). 

Lot 809 in Square 169 was valued for tax purposes for the 
fiscal year 1941 and 1942 at $45,910, and "was unimproved 
during both of those years. The real property tax on Lot 
S09 in Square 169 for each of those years was $803.42, and 
these taxes were paid by the YMCA. (App. 5, 6). In the 
fiscal year 1943, Lot 809 in Square 169 had an assessed 
valuation of $66,504. On January 1, 1943, a supplemental 
valuation was added to this lot in the amount of $200,000 
representing the value placed upon an unfinished building 
which was at that time in the process of being erected upon 
Lot 809. (App. 9, 10). The real property tax assessed 
against Lot 809, based upon the land valuation for the fiscal 
year 1943, was $988.82, and the real property tax for the 
fiscal year 1943, based upon the valuation of the uncom¬ 
pleted building, was $1750. (App. 10). These taxes of 
$2,738.82 were not paid by the YMCA when due. (App. 
10-11). As a consequence, the property was sold at an an¬ 
nual tax sale for $3,314.72 which included the taxes of $2,- 
738.82 plus a penalty of $575.15 and advertising costs of 75 
cents. (App. 11, 27). The YMCA on December 16, 1947, 
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redeemed its property from the purchaser at the annual tax 
sale by paying $4,110.45 which represented the amount paid 
by the purchaser at the tax sale plus interest in the amount 
of $795.53 and a recording fee of 20 cents. (App. 11, 27). 

On March 17, 1942 the YMCA applied for a permit to 
build an eleven story building on Lot 809 in Square 169 to 
include 205 sleeping rooms at an estimated cost of $420,000. 
Prior to this time the lot had been used for commercial 
parking. (Deft’s Exh. 2, App. 1, 25). On April 10, 1942 
the office of the Inspector of Buildings of the District of 
Columbia issued a permit to the YMCA to construct the 
building described in the application filed by the YMCA. 
(Deft’s Exh. 1, App. 24). On July 1, 1942 construction of 
the building had progressed to the third floor. (App. 23). 
On December 31,1942 the building was 75% completed. On 
July 30, 1943 the building was completed. (App. 24). The 
YMCA commenced its occupancy of the building about 
April 1, 1943. (App. 12). At the time of the commence¬ 
ment of the occupancy of the building by the YMCA the first 
and third floors of the building were rented as offices to 
Trans-World Airlines. (App. 13, 14). The second floor of 
the building was used for supplying health services to mem¬ 
bers of the YMCA, and the remaining eight floors of the 
building were dormitories. (App. 13). The rental re¬ 
ceived by the YMCA from Trans-World Airlines was 
$2.25 per square foot of floor space. (App. 14). The 
health services supplied by the YMCA to its members was 
a commercial activity and consisted of a hot room, steam 
baths, electric light cabinets and facilities for massage. 
(App. 14-15). These services were those which generally 
are procurable from Turkish baths. (App. 15). The YMCA 
charged a fee for each of the health services which it sup¬ 
plied in the form of steam baths, electric light cabinets and 
the like. (App. 15). The dormitories on the fourth through 
eleventh floors of the building constructed by the YMCA 
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on Lot 809 in Square 169 consisted of separate rooms for 
which the YMCA received a regular rental fee. (App. 15). 
The rental rates for these rooms ranged from $1.00 to $2.75 
per night in addition to the fee charged for membership. A 
number of persons occupy rooms in the YMCA as perman¬ 
ent residents. (App. 15-16). If a transient person desires 
a room at the YMCA and does not possess a regular mem¬ 
bership, he is required to pay, in addition to the rental 
charge, 25^ a day as a membership charge which is applied 
to the annual membership fee until that fee is paid. (App. 
16). 

The YMCA does not conduct religious or devotional ac¬ 
tivities, or school or educational activities in the building 
constructed by it on Lot 809 in Square 169. (App. 17-19). 
The YMCA, in the conduct of its dormitories prohibits 
drinking in the rooms and does not permit ladies on dormi¬ 
tory floors. (App. 19). No requirement is imposed by the 
YMCA, nor was any imposed in 1943, that transient or per¬ 
manent residents of the dormitories in the building here in¬ 
volved should first prove that they were unable to pay the 
rate charged by commercial hotels for rooms. (App. 21). 

The YMCA was incorporated on June 28,1864 by a joint 
resolution of Congress which authorized the YMCA to ac¬ 
quire, receive, take and hold real and personal estate for 
the promotion of religious, moral, educational and bene¬ 
ficial purposes of said corporation. The Act incorporating 
the YMCA did not specify or delineate the purposes of that 
organization. (13 Stat. 411). No evidence was introduced 
by the YMCA at the trial of this case showing, or tending to 
show, the purposes of the corporation. (R. passim). 

At the conclusion of the case for the YMCA, the District 
of Columbia moved the Court to enter judgment in favor 
of the District of Columbia. This motion was denied by the 
Trial £ourt. (App. 21). At the conclusion of the entire 
case the District of Columbia again moved the Trial Court 
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to enter judgment in favor of the District of Columbia, and 
a similar motion was made on behalf of the YMCA. The 
Trial Court took both motions under advisement. (App. 
26-27). Thereafter, the Court rendered a written memo¬ 
randum in which it concluded that a recovery should be 
had by the YMCA. (App. 33-37). The Court then entered 
its Findings of Fact, Conclusions of Law and Order in 
favor of the YMCA. (App. 37-39). The District of Colum¬ 
bia filed objections to the Findings of Fact, Conclusions of 
Law and Order. (App. 39-47). The Trial Court overruled 
the objections of the District of Columbia, and denied its 
motion to amend the Findings of Fact, Conclusions of Law 
and Order. (App. 47-48). This appeal followed. 

STATUTE INVOLVED 

Act of September 27, 1930, 64 Stat. (Part 2) A250, ch. 
1086, Private Law 1026, 81st Congress, Second Session. 


“Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in 
Congress assembled , That all property belonging 
to the Young Men’s Christian Association of the 
District of Columbia, incorporated June 6, 1892, 
under the general corporation laws of the District 
of Columbia, or to the Young Men’s Christian As¬ 
sociation of the City of Washington, incorporated 
by Act of Congress, approved June 28, 1864 (13 
Stat. L. 411), used and occupied by said associa¬ 
tions, shall, so long as the same is so owned and oc¬ 
cupied, be exempt from taxation, national and 
municipal: Provided, That where ground of said as¬ 
sociations, or either of them, is larger than is reas¬ 
onably required for them or its use, or is not ac¬ 
tually used for the legitimate.purposes of said as¬ 
sociations, or if said ground or buildings as shall 
not actually be used for the purposes of said asso¬ 
ciations and from which thev derive a rent or in- 
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come, such portion of the same, or a sum equal in 
value to such portion, shall be taxed against such 
associations. 

Sec. 2. The Young Men’s Christian Association 
of the City of Washington, incorporated by Act of 
Congress, approved June 28,1864 (13 Stat. L. 411), 
is hereby relieved from any accrued liability to the 
United States or the District of Columbia for taxes 
imposed upon any of the property of such associa¬ 
tion located in the District of Columbia for any tax 
period during which such property was occupied 
and used by such association for its legitimate pur¬ 
poses. ” 


STATEMENT OF POINTS 

1. Nothing in the Act of September 27, 1950, 64 Stat. 
(Part 2) A250, ch. 1028 (Private Law 1026, 81st Congress, 
2d Session, ch. 1086), and nothing in the legislative history 
of this Act indicates that the YMCA is entitled to recover a 
judgment against the District of Columbia for the amount 
it was required to pay in 1947 to redeem its property from 
the purchaser thereof at an anuual tax sale held by the Dis¬ 
trict of Columbia following the failure of the YMCA to pay 
real property taxes assessed against Lot 809 in Square 169 
for the fiscal year 1943. The Trial Court erred in conclud¬ 
ing that this Act should be liberally construed and that a 
liberal construction required the entry of a judgment in 
favor of the YMCA against the District of Columbia. 

2. The Trial Court erred in concluding that a building in 
the course of construction on Lot 809 in Square 169 at the 
commencement of the tax fiscal year 1943, which was not 
completed and occupied by the YMCA until April, 1943, at 
which time a part of the building was rented to a commer¬ 
cial airline, and the remainder used for renting rooms and 
supplying for a fee services in the nature of those available 
at a Turkish bath, was entitled to exemption from taxation 
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pursuant to the Act of September 27,1950, 64 Stat. (Part 2) 
A250, ch. 1028, (Private Law 1026, 81st Congress, Second 
Session, ch. 1086), and that this property was “occupied and 
used by such Association for its legitimate purposes” with¬ 
in the meaning of Section 2 of that Act at the commence¬ 
ment of the fiscal year 1943. 

3. The Findings of Fact, Conclusions of Law, and Order 
of the Trial Court are completely unsupported by the evi¬ 
dence adduced at the trial of this case and the law applicable 
thereto. The action of the Trial Court in overruling the ob¬ 
jections of the District of Columbia to these Findings, Con¬ 
clusions, and Order, and the refusal of the Trial Court to 
grant the motion of the District of Columbia to amend the 
Court's Findings of Fact, Conclusions of Law, and Order, 
was erroneous and arbitrary. In the absence of a showing 
that property of the YMCA was illegally assessed for real 
property taxes and illegally sold for failure of the YMCA 
to pay those taxes, the YMCA was not entitled to recover a 
judgment against the District of Columbia for the amount 
paid by it to redeem its property from the purchaser at an 
annual tax sale. 

SUMMARY OF ARGUMENT 

The Act of September 27, 1950,64 Stat. (Part 2) A250, ch. 1028 
(Private Law 1026, 81st Congress, 2d Session, ch. 1086) does not 
apply to real property taxes assessed for the fiscal year 1943 
against property belonging to the YMCA. Section 2 of this Act 
which relieved the YMCA “* * * from any accrued liability to the 
United States or the District of Columbia for taxes imposed upon 
any of the property of such association located in the District of 
Columbia for any tax period during which such property was 
occupied and used by such association for its legitimate pur¬ 
poses" docs not apply to real property taxes assessed against prop¬ 
erty of the YMCA for the fiscal year 1943, and paid by a pur- 
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chaser of that property at a statutory annual tax sale as a con¬ 
sequence of the failure of the YMCA to pay those taxes when due. 
In 1947, the YMCA redeemed its property from the tax sale pur¬ 
chaser thereof by paying the sum of $4,110.45. The redemption 
price paid by the YMCA did not constitute a payment of taxes. 
At the time of this payment, and at the time of the enactment of 
the Act of September 27, 1950, supra, the YMCA was not liable 
to the District of Columbia for the taxes assessed against its prop¬ 
erty for the fiscal year 1943. The “accrued liability” of the YMCA 
for these taxes had been discharged upon the sale of the property 
at an annual tax sale. 

It was not the intention of the Congress in 1950 to authorize 
the YMCA to recover from the District of Columbia the amount 
paid by the YMCA in 1947 to redeem its property following the 
sale of that property for non-payment of taxes. As indicated by 
Congressman John L. McMillan of South Carolina, it was the in¬ 
tention of the Congress to exempt the YMCA from paying taxes 
in the District of Columbia which they have never paid, and the 
Act of September 27,1950, supra, resulted, according to Congress¬ 
man McMillan because: “Some regulation came up this year com¬ 
pelling them to pay taxes unless this resolution is agreed to” Noth¬ 
ing in the Act of September 27, 1950, supra, indicates that this 
legislation has retroactive effect. The construction given to this 
Act by the Trial Court in favor of the YMCA, was erroneous. 

The YMCA failed to prove that Lot 809 in Square 169, which 
was assessed for real property taxes for the fiscal year 1943, and 
sold for non-payment of those taxes “was occupied and used by 
such association for its legitimate purposes,” during the fiscal year 
1943 as required by the Act of September 27, 1950, supra. At 
the commencement of the fiscal year 1943, the YMCA was con¬ 
structing a building on this property. This building was not oc¬ 
cupied by the YMCA until April, 1943, at which time it leased 
two floors of the building to a commercial airline. The re¬ 
mainder of the building was used for dormitories in which rooms 
were rented and for the supplying of services in the nature of 
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those procurable at a Turkish bath. The YMCA offered no evi¬ 
dence to prove what the legitimate purposes of the YMCA were 
in 1943, or are today. The conclusion of the Trial Court that the 
YMCA was entitled to exemption from real property taxes on this 
property for the fiscal year 1943 under the Act of September 27, 
1950, supra, and that the property in question was occupied and 
used by the association for its legitimate purposes at the com¬ 
mencement of and during the fiscal year 1943, is unsupported by 
the evidence. The conclusion of the Trial Court that the Act of 
September 27, 1950, supra, is to be liberally construed is in direct 
conflict with decisions of this Court holding that exemptions from 
taxation are strictly construed. The decision of the Trial Court 
that an intention to use property in a particular manner is tanta¬ 
mount to actual use of that property is in direct conflict with the 
decision of this Court in Howard Universit y v. District of Colum ¬ 
bia, 81U. S. App. D. C. 40,155 F. 2d 10, cert, denied, 329 U. S. 739, 
91 Ed. 638, 67 S. Cl 53, and the conclusion of the Trial Court 
that the YMCA, at the time of the commencement of the con¬ 
struction of a building on Lot 809 in Square 169, intended to use 
this building upon its completion for the legitimate purposes of 
the YMCA is unsupported by the evidence. Section 2 of the Act 
of September 27, 1950, supra, in addition to requiring that the 
YMCA shall use its property for its legitimate purposes, requires 
the YMCA to occupy that property. Even if it may be concluded 
that the YMCA used its property for its legitimate purposes at the 
commencement of the fiscal year 1943, it did not occupy that 
property until April, 1943, nine months after the commencement 
of the fiscal tax year, and for this reason did not comply with the 
requirements of the AcL 

The Findings of Fact, Conclusions of Law, and Order of the 
Trial Court are completely unsupported by the evidence adduced 
at the trial of this case, and the law applicable to this matter. The 
action of the Trial Court in overruling the objections of the Dis¬ 
trict of Columbia, and in denying the motion of the District of 
Columbia to amend, the Findings of Fact, Conclusions of Law, 
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and Order was clearly erroneous as well as arbitrary. In any 
event, the YMCA was not entitled to recover a judgment against 
the District of Columbia for the amount paid by it to redeem its 
property from the purchaser of that property at an annnal tax 
sale in the absence of any claim or showing that the assessment of 
taxes which it failed to pay was procedurally illegal. The YMCA 
conceded that the action of the District of Columbia in assessing 
Lot 809 in Square 169 for real property taxes for the fiscal year 
1943, and in selling that property for failure of the YMCA toi 
pay its taxes, was procedurally correct, and in accordance with 
statutory requirements. The absence of any illegality in the ac¬ 
tion of the District of Columbia forecloses the YMCA from re¬ 
covering the cost of redeeming its property from the purchaser 
at an annual tax sale. The judgment of the Trial Court in favor 
of the YMCA ought to be reversed. 

ARGUMENT 

I 

The Act of September 27, 1950, 64 Stat. (Part 2) A250, ch. 1086, 
(Private Law 1026, 81st Congress, Second Session) is not ap¬ 
plicable to the payment made by the YMCA in 1947 to redeem 
its property from the purchaser thereof at an annual tax sale 
held by the District of Columbia for non-payment by the 
YMCA of real estate taxes assessed against it for the fiscal year 
1943. 

Section 2 of the Act of September 27,1950, 64 Stat. (Part 
2) A250, ch. 1086 (Private Law 1026, 81st Congress, Second 
Session), provides: 

“Sec. 2. The Young Men’s Christian Associa¬ 
tion of the City of Washington, incorporated by 
the Act of Congress, approved June 28, 1864 (13 


Stat. L. 411), is hereby relieved from any accrued 
liability to the United States or the District of Co¬ 
lumbia for taxes imposed upon any of the property 
of such association located in the District of Co¬ 
lumbia for any tax period during which such 
property was occupied and used by such associa¬ 
tion for its legitimate purposes.” 

This case was tried solely on the question of the appli¬ 
cability of the Act of September 27, 1950 to the question of 
the right of the YMCA to recover the sum of $4,110.45 paid 
by it in 1947 to redeem its property from the purchaser 
thereof at an annual tax sale held by the District of Colum¬ 
bia as a consequence of the failure of the YMCA to pay 
real estate taxes assessed against Lot 809 in Square 169 for 
the fiscal year 1943. (App. 9, 33). The YMCA obtained a 
judgment against the District of Columbia in the amount of 
nine-elevenths of $4,110.45 based upon the theory that the 
provisions of the Act of September 27, 1950, supra, were 
applicable. (App. 39). This Act relieves the YMCA from 
any accrued liability to the District of Columbia for taxes. 
At the time of the enactment of this private legislation on 
September 27,1950 there was no “accrued liability” of the 
YMCA to the District of Columbia for real estate taxes as¬ 
sessed against its property for the fiscal year 1943. Lot 809 
in Square 169 had been assessed for real estate taxes for 
the fiscal year 1943; the YMCA had failed to pay these 
taxes when they were due, or to take any steps whatso¬ 
ever to contest the validity of the assessment, and the prop¬ 
erty had been sold to a purchaser at an annual statutory tax 
sale held by the District of Columbia. The liability of the 
YMCA for those taxes had therefore ceased. The amount 
which the YMCA sought to recover from the District by the 
suit filed by it in the United States District Court for the 
District of Columbia was not an amount paid by the YMCA 
to discharge an accrued tax liability, but was the amount 
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it paid to redeem its property from the purchaser of that 
property at an annual tax sale. 

It is provided by the Act of February 28, 1898, 30 Stat. 
250, ch. 32, Sec. 3, as amended, (Section 47-1003, D. C. Code, 
1951) that: 

“* • * Immediately after the close of the sale, 
upon payment of the purchase money, the said col¬ 
lector of taxes shall issue to the purchaser a certi¬ 
ficate of sale, and if the property shall not be re¬ 
deemed by the owner or owners thereof within 
two years from the last day of sale, by payment to 
the collector of taxes of said District, for the use of 
the legal holder of the certificate, the amount for 
which it was sold at such sale, exclusive of surplus, 
and 1 per centum thereon for each month or part 
thereof, a deed shall be given by the Commission¬ 
ers of the District, or their successors in office, to 
the purchaser at such tax sale, his heirs or devisees 
or to the assignee of such certificates, which deed 
shall be admitted and held to be prima facie evi¬ 
dence of a good and perfect title in fee simple to 
any property bought at said sale herein author¬ 
ized: * # (Emphasis supplied.) 

Section 4 of the Act of the Legislative Assembly of Janu¬ 
ary 19, 1872, ch. 31, (Sec. 47-1018, D. C. Code, 1951) pro¬ 
vides : 


“That all moneys paid or deposited according 
to law’, for the redemption of property sold for 
taxes, shall be credited to the redemption fund, and 
the same shall be paid by the accounting and dis¬ 
bursing officers of the District to the person or per¬ 
sons entitled to receive it, on the presentation of 
the certificate of the Register; and all payments by 
virtue of this section shall be payable out of and 
charged to the redemption fund.” 

It follows from the statutes relating to sales of real prop¬ 
erty for delinquent taxes that the YMCA, after the sale of 
its property at an annual tax sale, was not liable to the Dis- 


14 


trict of Columbia for the real property taxes assessed 
against its property for the fiscal year 1943. Redemptions 
of property sold for non-payment of taxes are accomplished 
according to the Act of February 28, 1898, supra, 

“* * * by payment to the collector of taxes of said 
District, for the use of the legal holder of the certi¬ 
ficate, the amount exclusive of surplus paid by the 
person or persons to whom such certificate was is¬ 
sued and 1 per centum thereon for each month or 
part thereof, # * 

The YMCA was not paying real property taxes, but was ex¬ 
ercising a statutory option to reclaim its property from the 
person who had purchased it at the annual tax sale when, 
in 1947, it redeemed Lot 809 in Square 169. 

In Pereles v. Meyer, 213 Wis. 232, 251 N. W. 255, 256, the 
Supreme Court of Wisconsin, quoting from Lindsay v. Fay, 
28 Wise. 177, said: 

“ ** * * The conclusion seems inevitable, that a re¬ 
demption of the land is not a payment of the tax. 

• • • There seems to be a wide difference between 
the payment of the tax by the owner of the land, 
and the redemption of the land by him after it has 
been sold for non-payment of the taxes assessed 
upon it. There is really no tax to be paid when 
land is thus redeemed. That has been cancelled by 
the sale.’ ” 

The word “redeem’’ means to repurchase, 36 Words and 
Phrases 593. Under these circumstances, it hardly can be 
argued that the Act of September 27, 1950, relieving the 
YMCA from accrued liability for taxes was applicable to 
the redemption price of the property redeemed by the 
YMCA in 1947. The United States District Court for the 
District of Columbia held that the Act of September 27, 
1950, supra, entitled the YMCA to judgment against the 
District of Columbia. The Memorandum of the Trial 
Court said in part: 
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“Despite the references to excerpts from state¬ 
ments made during the course of the debate in the 
House of Representatives on the Act in question 
by the Chairman of the District of Columbia Com¬ 
mittee in charge of the bill that ‘all the bill does 
is to exempt the YMCA from paying taxes in the 
District of Columbia which they have never paid’, 
the Court feels constrained to construe the bill in 
such a way as to effectuate its purpose as stated in 
the measure which is to relieve the YMCA ‘from 
any accrued liability to • * • the District of Colum¬ 
bia for taxes imposed on any of the property of 
such Association located in the District of Colum¬ 
bia for any tax period during which such prop¬ 
erty was occupied and used by such Association for 
it’s legitimate purposes.’ Statutes providing for 
exemptions from taxation of educational of benev¬ 
olent organizations or similar organizations, un¬ 
like other tax exemption statutes, are to be con¬ 
strued liberally. Helvering v. Bliss, 293 U. S. 144; 
Faulkner v. Commissioner, 112 F. 2d 987; United 
States v. Proprietor of Social Law Library, 102 F. 
2d 481; Cochran v. Commissioner, 78 F. 2d 176; 
Roche's Beach, Inc. v. Commissioner, 96 F. 2d 776; 
Bohemian Gymnastic Ass’n v. Higgins, 147 F. 2d 
774, 777, and cases cited therein. 

“Under the rule of construction thus imposed, 
the Court construes Private Law 1026, 81st Con¬ 
gress, 2nd Session, the Act of September 27, 1950, 
as having the effect of relieving Plaintiff from 
taxation on the property in question for the period 
involved on so much of said property as was used 
by the Plaintiff for it’s legitimate purposes. The 
Court further interprets the Act as including with¬ 
in the terms ‘accrued liability * * * for taxes im¬ 
posed’ any moneys paid by the Plaintiff Associa¬ 
tion for the redemption of it’s property, used for 
it’s legitimate purposes, from sale for non-pay¬ 
ment of taxes thereon. The Court finds and holds 
that nine-elevenths of said property was used by the 
Plaintiff Association for it’s legitimate purposes 
during the period of time involved herein; that 
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said nine-elevenths of Plaintiff’s property was 
exempt from taxation for said period and that 
Plaintiff is entitled to recover from the Defendant 
the amount so paid by Plaintiff to redeem said 
property, so exempted, from sale for non-payment 
to taxes.” (App. 36-37). 

The House of Representatives originally passed H. R. 

S797 on August 14, 1950. At that time H. R. 8797 (which 
ultimately became the Act of September 27,1950) contained 
a provision in the second paragraph of the bill reading, 

“This amendment shall be effective as of August 6, 1894.” 

House Report No. 2912, 81st Congress, Second Session, 
accompanying H. R. 8797, contained a comment with re¬ 
spect to the portion of the bill quoted above. This comment 
was: 

“The second paragraph of the bill H. R. 8797 
makes this legislation retroactive to August 6,1894, 
and would confer legal authority in the District of 
Columbia for exempting properties of the Young 
Men’s Christian Association of the City of Wash¬ 
ington from taxes as they have done under errone¬ 
ous authority since this date.” 

It is to be noted that House Report No. 2912, 81st Con¬ 
gress, Second Session, which accompanied H. R. 8797, re¬ 
fers specifically to the erroneous exemption of the YMCA 
from taxation since August 6, 1894. Consequently, the in¬ 
tended purpose of the second paragaph of H. R. 8797 as 
passed by the House of Representatives was to validate the 
erroneous action of the District of Columbia in exempting 
the YMCA from real estate taxes in prior years. How¬ 
ever, the provision of H. R. 8797, supra , which would have 
made the Act retroactive to August 6, 1894, was stricken 
by the Senate, and that body substituted in lieu of the retro¬ 
active provision the language which constitutes Section 2 j 

of H. R. 8797 as it was finally enacted by the Congress on 
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September 27,1950. Thus, instead of exempting the YMCA 
retroactively from taxation, the Act relieved the YMCA 
“from any accrued liability” to the District of Columbia 
for taxes “for any tax period during which such property 
was occupied and used by such association for its legiti¬ 
mate purposes.” Senate Report No. 2451, 81st Congress, 
Second Session, which accompanied H. R. 8797, contained 
no particular reference to Section 2 of the Act, but merely 
stated in general that: 

“The purpose of this bill is to exempt the prop¬ 
erty of the Young Men’s Christian Association of 
the City of Washington from taxation.” 

The purpose of Section 2 of the Act, as expressed in the 
words “accrued liability” appearing in that section, was 
to exempt the Association from taxes assessed against it, 
but remaining unpaid as of September 27,1950, the date the 
Act became law. The correctness of the conclusion that 
Section 2 of the Act of September 27,1950, does not include 
the real estate taxes in issue in this case becomes obvious 
from the statement of Congressman John L. McMillan of 
South Carolina who, in 1950, referring in part to Section 2 
of the Act during the course of a debate on the Act, said: 

“All the bill does is to exempt the YMCA from 
paying taxes in the District of Columbia which 
they have never paid. Some regulation came up 
this year compelling them to pay taxes unless this 
resolution is agreed to. The Senate just changed 
the wording of the House bill. ’ ’ (Italics supplied.) 

(96 Cong. Record, page 14,935, September 15, 
1950.) 

Had the Congress intended to relieve the YMCA from 
liability for real estate taxes for the fiscal year July 1,1942, 
to June 30, 1943, which had already been paid to the Dis- 
rict many years prior to the time of the enactment of the 
Act of September 27, 1950, by a purchaser at an annual 
tax sale, it would have expressly provided therefor by au¬ 
thorizing a refund of the taxes as was done generally in 
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Section 4 of the Act of December 24, 1942, 56 Stat. 1089 
(Sec. 47-S01d, D. C. Code 1951). 

When the proceedings of the Congress relative to the Act 
of September 27, 1950, are considered, it is an indisputable 
fact that the Congress was referring to taxes which it 
understood had been imposed in 1950 by the District of 
Columbia, and not taxes imposed for the fiscal year 1943, 
as contended by the YMCA. Even if the amount paid by 
the YMCA in 1947 to redeem its property is considered a 
payment of taxes, these taxes had been satisfied by the 
YMCA three years prior to the time when Congressman 
McMillan stated that the bill then before the House was 
intended to exempt the YMCA from paying taxes in the 
District of Columbia which they have never paid. 

The Memorandum of the Trial Court concluded that the 
Act of September 27, 1950, supra , was to be liberally con¬ 
strued. (App. 36.) Presumably, had the Court concluded 
that this Act was to be strictly construed, the Court would 
have ruled in favor of the District of Columbia. The con¬ 
clusion of the lower court that a liberal interpretation was 
to be given to the private legislation in favor of the YY1CA 
was obviously erroneous. This legislation is in the same 
category as the Act of December 24,1942, 56 Stat. 1089, Ch. 
1086, which contains the provisions generally applicable in 
the District of Columbia to exemptions of real property 
from taxation. Certainly, private legislation granting to 
a single organization an exemption from taxation is en¬ 
titled to no more liberal construction than that which would 
be applied in the interpretation of a general exemption law. 
This Court has repeatedly held that exemption statutes are 
strictly construed. In Washington Chapter of the Ameri¬ 
can Institute of Banking v. District of Columbia, 92 U. S. 
App. D. C. 139,141, 203 F. 2d 68, this Court said: 

“Exemptions from taxation are strictly con¬ 
strued against those claiming the exemption, even 
if the claimant is a charitable or educational in¬ 
stitution, because such exemptions are in the na- 
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ture of a renunciation of sovereignty, and are at 
war with sound basic tax philosophy which re¬ 
quires a fair distribution of the burden of taxa¬ 
tion. * # \” 

Identical conclusions are contained in Hebraic Home for 
the Aged v. District of Columbia, 79 U. S. App. D. C. 64, 142 
F. 2d 573 and Combined Congregations of the District of 
Columbia v. Dent , 78 U. S. App. D. C. 254, 140 F. 2d 9. 

It was stated in Helvering v. Northwest Steel Mills, 311 
r. S. 46, 49, 85 L. Ed. 29, 61 S. Ct. 109: 

“It has been said many times that provisions 
granting special tax exemptions are to be strictly 
construed. ” 

The cases cited by the Trial Court in its Memorandum in 
support of its statement that statutes exempting from 
taxation educational or benevolent organizations are to be 
liberally construed all involved interpretations of federal 
tax statutes either pertaining to the right of a taxpayer to 
deduct a contribution made by him to an organization 
claimed to be exempt from taxation under a federal tax 
statute, or the question whether an organization was en¬ 
titled to exemption from income or other tax on the ground 
that it came within the class of organizations exempted 
from such tax. The failure of the Trial Court to apply the 
decisions of this Corurt in the disposition of this case is un¬ 
explainable. 

The legislative history of the Act of September 27, 1950 
demonstrates the incorrectness of the conclusions of the 
lower court that the YMCA is entitled, under that Act, to 
recover the amount it paid to redeem its property as a con¬ 
sequence of the sale of that property for taxes assessed 
against it for the fiscal year 1943. It was not contemplated 
by the Congress that this legislation would pertain to a 
period seven years prior to the enactment of the private 
law. 

There was no outstanding liability in 1950 for real estate 
taxes assessed against the YMCA for tbfc fiscal year 1943, 
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since they had been paid years prior to that time. It takes a 
highly strained construction of the purpose of this legisla¬ 
tion and of its terms to reach the conclusion that the Con¬ 
gress intended in 1950 to refund to the YMCA taxes as¬ 
sessed against it for the fiscal year 1943 and paid by a 
purchaser at an annual tax sale. 

II 

Lot 809 in Square 169 and the building under construction on 
that lot on July 1, 1942 was not property “occupied and used 
by such association for its legitimate purposes” within the 
meaning of the Act of September 27, 1950. 

On March 17, 1942, the YMCA applied for a permit to 
build on Lot 809 in Square 169 an eleven story building to 
include 205 sleeping rooms at an estimated cost of $425,- 
000.00 (Deft’s Exh. 2., App. 1, 25). On April 10, 1942, a 
permit was issued to the YMCA authorizing the construc¬ 
tion of the building described in its application (Deft’s Exh. 
1, App. 24). On July 1, 1942, construction of the building 
on Lot 809 in Square 169 had progressed to the third floor 
(App. 23). By December 31, 1942, the building was 7 
completed, and on July 30,1943, the building was completed 
(App. 24). Occupancy of the building by the YMCA did 
not commence until about April 1, 1943, at which time both 
the first and third floors of the building were rented to a 
commercial airline as office space (App. 12,13, 14). 

The Trial Court held that the contemplated use of the 
building by the YMCA at the time of the assessment of 
real property taxes against this property was sufficient to 
warrant its exemption. The Trial Court, in its Memoran¬ 
dum in this case, said: 

“Defendant contends, firstly, that any tax ex¬ 
emption to Plaintiff’s property is to be determined 
on the basis of the physical status of the building at 
the beginning of the fiscal year during which the tax 


21 


is assessed, and that since the building was in pro¬ 
cess of construction on the determinative date, 
which was July 1, 1942, it was not then being oc¬ 
cupied and used by Plaintiff for it’s ‘legitimate 
purposes’ as contemplated by the controlling stat¬ 
ute and, consequently, that the tax exemption af¬ 
forded under the above Act is not applicable to said 
property of Plaintiff. 

• • ••••«•• 

“As to the first contention the Court feels that the 
ruling of Judge Goldsborough in passing on De¬ 
fendant ’s motion to dismiss is applicable and deter¬ 
minative. In support of said motion Defendant 
had made the contention that the property was not 
actually used for Plaintiff’s purposes on the tax 
date involved. Judge Goldsborough held as fol¬ 
lows : 


‘This Court feels that if the building had 
been used and was intended to have been used 
at the beginning of its construction entirely for 
YMCA purposes it [the contention] should 
have no standing in court .... I do not think 
there is anything in this contention insofar as 
the fact that the building was in construction, 
if it was in construction for YMCA purposes.’ 

In the circumstances, the Court holds that if the 
building was intended to be used for YMCA pur¬ 
poses, the portion of said building so intended to be 
used was actually used in the work of the YMCA 
at the time of the assessment.” (App. 34, 35). 

The Trial Court, in its Memorandum, stated that: 

“ # # # Statutes providing for exemptions from 
taxation of educational or benevolent organizations 
or similar organizations, unlike other tax exemp¬ 
tion statutes, are to be construed liberally. * * 
“Under the rule of construction thus imposed, 
the Court construes Private Law 1026, 81st Con¬ 
gress, 2nd Session, the Act of September 27, 1950, 
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as having the effect of relieving Plaintiff from taxa¬ 
tion on the property in question for the period in¬ 
volved on so much of said property as was used 
by Plaintiff for it’s legitimate purposes. * * V’ 
(App. 36). 

At the time of the issuance of the permit to the YMCA to 
construct an eleven story building on Lot 809 in Square 169 
in the District of Columbia, there was no indication that 
two floors of this building would be leased to a commercial 
airline. Not until about the first of April, 1943, was there 
actually a leasing of a part of the building to the commer¬ 
cial airline. If, as stated by the District Court, the contem¬ 
plated use of the building at the beginning of the tax fiscal 
year 1943 was sufficient to support a finding and conclusion 
by the Court that the YMCA was entitled by the Act of 
September 27, 1950 to recover the amount it had paid to re¬ 
deem its property from the purchaser thereof at an annual 
tax sale on the ground that this property, on July 1, 1942, 
while still under construction “was occupied and used by 
such association for its legitimate purposes” within the 
meaning of Private Law 1026, it follows, necessarily, that 
the YMCA was entitled to exemption of its entire property, 
not nine-elevenths of it as the Court held. The rule stated 
by the Court is simply that the assessing authorities should 
not assess property for purposes of taxation at the begin¬ 
ning of a tax fiscal year when construction of buildings have 
commenced on or prior to that date, but should wait until 
sometime in the future to ascertain what actual use of the 
building is made and then attempt to make the assessment. 
Not only is this impractical as an administrative matter, but 
it is not permitted by the statutes relating to assessments 
of real property taxes in the District. Congregational Home 
of District of Columbia v. District of Columbia , 92 U. S. App. 
D. C. 73, 202 F. 2d 808. There appears to be nothing in the 
record on this appeal which would indicate that the rule of 
Howard University v. District of Columbia , 81 IT. S. App. 
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D. C. 40, 41, 135 F. 2d 10, cert, denied 329 U. S. 739, 91 L. 
Ed. 638, 67 S. Ct. 53, is inapplicable. It was stated in that 
case: 

* * In short, that it is the use of which prop¬ 
erty is put and not the use to which the profits from 
its use are put which determines the right to ex¬ 
emption. And to this, perhaps, should be added 
that it is the present use and not the intended use in 
the future which is controlling. * * V’ 

The District Court held squarely to the contrary. Lot 809 
in Square 169, and the building under construction on that 
lot at the commencement of the tax fiscal year 1943, was not 
“occupied and used by such association for its legitimate 
purposes” within the meaning of the Act of September 27, 
1950, supra. Under no circumstances could use of the build¬ 
ing by the YMCA and of the ground on which the building 
stood be determined until the YMCA actually commenced its 
occupancy of that building on April 1, 1943. On that date 
it actually rented a portion of its building to a commercial 
airline. There was no indication on July 1, 1942 that the 
YMCA would not rent its entire building for commercial 
purposes. A rule of law which permits, aside from any other 
questions, an organization to obtain exemption of a build¬ 
ing which it is constructing on the tax date at a time when 
actual use of the building has not commenced on that date, 
is at variance with the decision of this Court in the Howard 
University case, supra, and substitutes speculation for actu¬ 
ality. Particularly, is this true "when the right of the or¬ 
ganization to exemption in a litigated case is determined 
upon what actually happened after the building under con¬ 
struction was completed, and not upon the status of the 
property itself at the time of the assessment of taxes against 
the property. 

This Court has said that exemptions from taxation are 
strictly construed, contrary to the statements of the 
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District Court in its Memorandum. Xot one of the 
cases decided by this Court on the question of the rules 
applicable to exemptions from taxation in the District of 
Columbia is cited by the District Court. Presumably, the 
District Court felt that decisions of the United States Court 
of Appeals for the District of Columbia Circuit had no rel¬ 
evancy to the case presented by the YMCA; otherwise, it 
could hardly have overlooked Howard University v. District 
of Columbia, supra; Washington Chapter of the American 
Institute of Banking v. District of Columbia, supra; Hebrew 
Home for the Aged v. District of Columbia, supra, and Com¬ 
bined Congregations of District of Columbia v. Dent, supra. 
The entire question of whether a building in the course of 
construction meets the “use” requirement of an exemption 
statute was considered in Cedars of Lebanon v. Los Angeles 
County, 35 Cal. 2d 729, 221 P. 2d 31, 15 ALR 2d 1050, con¬ 
struing a statutory provision which provided: 

“Property used exclusively for religious, hos¬ 
pital, scientific, or charitable purposes owned and 
operated by community chests, funds, foundations 
or corporations organized and operated for reli¬ 
gious, hospital, scientific, or charitable purposes is 
exempt from taxation * * V’ 

In that case, the hospital on the tax date had buildings under 
construction to furnish houses for student nurses, and it 
was claimed by the hospital that these buildings were exempt 
from taxation. The Court, after stating that exemption 
statutes are strictly construed, said (p. 39): 

“As above quoted, the pertinent constitutional 
provision, Art. XIII, § lc, and the implementing 
statute, Rev. & Tax Code, § 214, unequivocally re¬ 
quire that the property be ‘used’ for the enumer¬ 
ated purposes. Such express limitation, making 
use the focal point of consideration, contemplates 
actual use as differentiated from an intention to use 
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the property in a designated manner. It has been 
generally so held in the construction of kindred ex¬ 
emption laws in other jurisdictions, see Annos. 34 
ALR 671, 62 ALR 335, 108 ALR 294, although, as 
indicated in the cited annotations, there are cases 
to the contrary. * * V’ 

• •• • • • •• • 

“It is argued that some effect should be given to 
these factors: that the exemption here is sought for 
property on which considerable progress had al¬ 
ready been made with the building, that the work 
was being diligently prosecuted, and upon its com¬ 
pletion it was in fact used pursuant to its design for 
an exempt purpose—as distinguished from a claim 
made with respect to vacant land on which it is the 
intention to start construction at some future date. 
But these considerations attesting to the exercise 
of the institution’s good faith in carrying out its 
building program are wholly immaterial under the 
welfare exemption law, where the language plainly 
makes use of the property the basis of the exemp¬ 
tion, and manifestly an incompleted building can¬ 
not meet that condition. Such matters of bona fide 
intention as well as acts on the part of the qualify¬ 
ing institution have been recognized in decisions by 
courts which are committed to the doctrine of liberal 
construction of tax exemption statutes. El. Jebel 
Shrine Ass ’n v. McGlone, 93 Colo. 334, 26 P. 2d 108, 
109; McGlone v. First Baptist Church of Denver, 97 
Colo. 427, 50 P. 2d 547, 548-549; Trustees of Prop¬ 
erty of Protestant Episcopal Church in New Mexico 
v. State Tax Commission, 39 N.M. 419,48 P. 2d 786, 
787. But the reasoning of such decisions is without 
force under the rule of strict construction followed 
in this state and in most of the other states. This 
is not a case involving repairs, restoration or en¬ 
largement of a hospital or essential hospital facili¬ 
ties where the construction project assumes the 
character which had previously attached to the 
property for exemption purposes pursuant to its 
actual use, but rather here the problem concerns 
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new buildings on property which had not yet ac¬ 
quired a definite character, and would not until 
completed and used for the designated hospital pur¬ 
poses. Dougherty v. City of Philadelphia, 112 Pa. 
Super 570, 172 A. 177, 180. Accordingly, the trial 
court properly denied the exemption on the build¬ 
ings here under construction on the determinative 
tax date.” 

The question of the right of an organization to obtain ex¬ 
emption from taxation on buildings under construction on 
the tax date, or to be entitled to such exemption in the ab¬ 
sence of an actual use of property at a time when exemp¬ 
tion of that property from taxation is sought, have been con¬ 
sidered and decided adversely to the conclusions of the Trial 
Court in this case in the following decisions: First Baptist 
Church of San Fernando v. Los Angeles County. 113 Cal. 2d 
392, 248 P. 2d 101; Orthodox Hebrew Board of Education v. 
Tax Commissioner of Ohio, 155 Ohio St. 380,98 N. E. 2d S34; 
Young Men's Christian Ass’n of the Oranges v. City of 
Orange, 3 N. J. Misc. 404,122 A. 580; Borough of Longport 
v. Max and Sarah Bamberger Seashore Home, 91 N. J. Law 
330, 102 A. 633; Institute of Holy Angels v. Borough of Ft. 
Lee, 80 N. J. Law 545, 77 A. 1035; Young Women's Christian 
Ass’n of Philadelphia , Pa. v. Monmouth County Board of 
Taxation, 92 N. J. Law 330,105 A. 726; City of Philadelphia 
v. Overbrook Park Congregation, 171 Pa. Super. 581, 91 A. 
2d 310; Mullen v. Commissioners of Erie County, 85 Pa. 288; 
Dougherty v. City of Philadelphia, 112 Pa. Super. 570,172 
A. 177. 

Section 2 of the Act of September 27,1950, supra, not only 
requires the YMCA to use its property for its legitimate 
purposes, but also requires the YMCA to occupy that prop¬ 
erty for its legitimate purposes if it is to be relieved from ac¬ 
crued liability for taxes. The statute construed by this 
Court in the Howard University case, supra, exempted prop¬ 
erty of Howard University from taxation. 


“• * * so long as such property shall be used only 
for the purposes set forth in the charter of said 
institution: # * (Emphasis supplied.) 

This Court in that case concluded that a statutory require¬ 
ment that property be used in a certain manner to warrant 
exemption from taxation meant actual use and not con¬ 
templated use. But the private legislation in favor of the 
YMCA goes further than to impose a “use” requirement, 
adding to that requirement the additional one that the 
YMCA shall occupy its property as well as use it for its 
legitimate purposes. The statute therefore is even stronger 
in its requirements than that involved in the Howard Uni¬ 
versity case, supra. Even if, by a liberal construction of this 
exemption law, it might be said that the YMCA was using its 
property at the commencement of the fiscal year 1943 when 
it had a building under construction, it hardly can be con¬ 
cluded that it was occupying the property at the beginning of 

the fiscal vear when the evidence in this case shows that 
% 

actual occupation did not commence until April, 1943, ap¬ 
proximately nine months after the commencement of the 
tax year in question. In Society of Cincinnati v. Exeter , 92 
X. H. 348,31 A. 2d 52, the Supreme Court of New Hampshire 
denied exemption from taxation to the Society on the 
grounds that it was not a charitable institution or a public 
charity within the meaning of the applicable tax exemption 
statute. In the course for its opinion the Court said: 

“The statute (R. L. c. 73, § 24) upon which the 
plaintiff relies, so far as applicable to the case, ex¬ 
empts from taxation the real estate of local charit¬ 
able institutions owned and occupied by them for 
their charitable purposes, upon the condition that 
none of the institution’s income or profits is applied 
for other purposes. 

“The main questions are whether the Society’s 
status is that of a charitable institution, and if so, 
whether its real estate is occupied for its charitable 
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purposes. In reasonable construction of the statute, 
if these conditions are met, the exemption is grant¬ 
ed. The condition that no income or profits of the 
institution shall be applied except to charitable pur¬ 
poses, refers to income or profits derived from 
other sources than its real estate which it occupies 
for its purposes of charity. Obviously, if the real 
estate is devoted to charitable uses, the income or 
profits from it cannot be used otherwise. 

“Asa matter preliminary to the main question, 
the special features of Folsom Tavern are properly 
considered. This is an old building of historic in¬ 
terest, given the plaintiff in 1929, moved to its 
land, and partially restored. The plaintiff plans to 
further restore it and to place in it furnishings of 
the Revolutionary Period when and if funds there¬ 
for become available. The building now has no 
actual use. The trial court declined to find the 
claimed purpose of its eventual use as “a public 
historical museum”, on the ground that the public 
is entitled to no rights to such use. But if such a 
purpose might be found, at best the use is prospec¬ 
tive. There is, and has been, none either in aid of 
the final purpose or directly for that purpose. The 
statute contemplates occupancy as more than hare 
possession. Such possession is not an existing use 
for the owner’s purposes , even with a plan and pur¬ 
poses of future use therefor. Clearly if the building 
were rented, it would be taxable, and it is no less 
so while it remains indefinitely idle. 
##••••••# 

“*** When it [Folsom Tavern] will be in use as 
a historical museum is uncertain, and even a prob¬ 
able occupancy in some manner of charitable use in 
the indefinite future is not a present one such as the 
statute demands.” (Emphasis supplied.) 

Conceivably, it was the intention of the YMCA to occupy 
the building it was constructing upon Lot 809 in Square 169 
when that building was completed, and to use that building 
to some degree at least for dormitory and other purposes. 
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Nevertheless, occupation of the property by the YMCA was, 
on July 1, 1942, the commencement of the fiscal year 1943, 
a prospective matter which did not reach fruition until 
April 1943. The YMCA met the requirement of ownership 
inherent in Section 2 of the Act of September 27,1950, supra, 
but it did not meet the specific requirements of use and oc¬ 
cupancy. 

The Act of September 27,1950, supra, constituted the sole 
basis for the Trial Court’s decision in favor of the YMCA. 
This Act, however, was improperly construed by the Trial 
Court and the provisions of that Act are not so extensible as 
to permit the YMCA to recover in this case. Even if the 
Act authorized the YMCA to recover the amount it paid to 
redeem its property from sale, the YMCA failed by any 
evidence adduced at the trial of this case to establish that it, 
in 1943, or at any other time, occupied and used Lot 809 in 
Square 169 for any of its purposes, and failed to establish 
even what those purposes were or are. Consequently, the 
decision of the Trial Court is basically in error. 

ARGUMENT 

III 

The Findings of Fact, Conclusions of Law, and Order of the 
Trial Court are unsupported by the evidence, and the Court 
erred in denying the motion of the District of Columbia to 
amend those Findings of Fact, Conclusions of Law and Order. 

A 

The Findings of Fact are not supported by the evidence. 

Among the Findings of Fact of the Trial Court was the 
following: 

“1. Plaintiff, Young Men’s Christian Associa¬ 
tion of the City of Washington, was incorporated in 
1864 for the promotion of religious, moral, educa¬ 
tional and benevolent purposes.” (App. 37). 


f 
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The District of Columbia moved the Court to amend its 
Findings of Fact and, in place of the finding quoted above, 
to state: 


“1. The Young Men’s Christian Association of 
the City of Washington, plaintiff herein, was in¬ 
corporated by a joint resolution of Congress ap¬ 
proved June 28,1864, which authorized the Associa¬ 
tion to acquire, receive, take, and hold real and 
personal estate for the promotion of religious, 
moral, educational and benevolent purposes of said 
corporation. The Act incorporating the Young 
Men’s Christian Association of the City of Wash¬ 
ington did not otherwise refer to the purposes of 
that organization. (13 Stat. 411.)”. (App. 43). 

This motion was denied by the Court. (App. 47). 

The finding of the Court does not accord with the Statute 
which incorporated the YMCA. The Court found that the 
YMCA “* * * was incorporated in 1864 for the promotion 
of religious, moral, educational and benevolent purposes.” 
The Act of June 28, 1864, 13 Stat. 411, which incorporated 
the YMCA did not refer to the purposes of that organiza¬ 
tion, but merely provided in Section 2 of the Act: 

“Sec. 2. And be it further resolved, That the said 
corporation shall be capable of acquiring, receiv¬ 
ing, taking, and holding real and personal estate, 
which estate shall never be divided among the mem¬ 
bers of the corporation, but shall descend to their 
successors for the promotion of religious, moral, 
educational, and benevolent purposes of said cor¬ 
poration .” (Emphasis supplied) 

Section 3 of the Act of Incorporation authorized the 
YMCA to alter and amend its constitution and by-laws, pro¬ 
vided that the constitution and by-laws did not conflict with 
the laws of the United States, or the laws of the corporation 
of the City of Washington. The Trial Court refused to con- 


form Finding No. 1 of its Findings of Fact with the provi¬ 
sions of the Statute which incorporated the YMCA. The 
‘‘promotion of religious, moral, educational, and benevolent 
purposes” as found by the Trial Court to be the Congres¬ 
sional reason for the incorporation of the YMCA would in¬ 
dicate that any religious, moral, educational or benevolent 
concept whatsoever, acted upon or indulged in by the YMCA, 
sufficiently complies with the Act incorporating it, and, con¬ 
sequently, the activities of the YMCA in 1942 and 1943 as 
they related to Lot 809 in Square 169 sufficiently demon¬ 
strates that the YMCA was in compliance with the dictates 
of the Act of September 27, 1950, relieving it from accrued 
liability for taxes “for any tax period during which such 
property was occupied and used by such association for its 
legitimate purposes.” (Emphasis supplied). To the con¬ 
trary, the Statute incorporating the YMCA did not incor¬ 
porate it for promoting religious, moral, educational, and 
benevolent purposes, but authorized it to acquire and hold 
property “for the promotion of religious, moral, educa¬ 
tional, and benevolent purposes of said corporation.” 
(Emphasis supplied). Clearly, it was error for the Trial 
Court to refuse to conform its Findings of Fact relating to 
the Statute incorporating the YMCA to the Statute itself, 
and to proceed on the basis of that Finding, and other 
Findings of Fact, to a Conclusion of Law which read: 

“2. During the taxable year involved nine- 
elevenths (9/11) of the property of the plaintiff 
was occupied and used for the legitimate purposes 
of the YMCA.” (Italics supplied). (App. 39). 

No testimony was introduced by the YMCA at the trial of 
this case defining, indicating, or stating what the purposes of 
the YMCA were in 1942 and 1943. The record is devoid of 
any evidence whatsoever showing, or tending to show, that 
Lot 809 in Square 169 in the District of Columbia was at 
any time used by the YMCA “for the promotion of religious, 
moral, educational, and benevolent purposes of said cor- 
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poration”. (Emphasis supplied). The testimony of Mr. 
Ralph \Y. Foster, the assistant general secretary of the 
YMCA, the only employee of the YMCA who testified at the 
trial of this case, was directed exclusively to what w^as done 
with Lot 809 in Square 169, and not with the question 
whether the employment of that property accorded with the 
religious, moral, educational, and benevolent purposes of the 
corporation. The by-laws of the corporation were not in¬ 
troduced in evidence. (R. Passim). 

The Trial Court in its Findings of Fact 5 said: 

“5. The rental of living quarters to members and 
the operation of health services for members are 
well established and widely recognized functions 
and purposes of the YMCA.” (App. 38). 

This Finding of Fact has no support in the evidence in¬ 
troduced at the trial of this case, and was objected to by the 
District of Columbia. (App. 40). Mr. Foster, assistant 
general secretary of the YMCA, the only witness called by 
the YMCA to testify respecting its activities, stated that the 
building constructed on Lot 809 in Square 169 contained 
dormitories rented to transients and other persons who per¬ 
manently resided in that building, and that the building 
also contained provisions for supplying services in the na¬ 
ture of those procurable from a Turkish bath and known as 
health services. (App. 13-15): At no place in the testi¬ 
mony of Mr. Foster does it appear that the use of the build¬ 
ing contructed on Lot 809 in Square 169 was either a well 
established or a widely recognized function and purpose of 
the YMCA. (R. Passim). The evidence respecting the 
rental of living quarters to members of the YMCA, and the 
operation of health services for those members, was di¬ 
rected only to the use which was made by the YMCA of the 
building on Lot 809 in Square 169 commencing in April, 
1943, and no attempt was made by the YMCA at the trial of 
this case to prove that these activities accorded with the 
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functions and purposes of the YMCA. Certainly, it was 
incumbent upon the YMCA to establish that the use it had 
made of the building it constructed was in accord with the 
Act incorporating it, and the by-laws adopted by it pursuant 
to that Statute, if any. White v. Central Dispensary and 
Emergency Hospital, 69 App. D. C. 122, 126, 99 F. 2d 355, 
359. Its claim against the District was dependant upon a 
showing that the property in question for the period in ques¬ 
tion “was occupied and used by such association for its legi¬ 
timate purposes,” within the meaning of the Act of Septem¬ 
ber 27, 1950. Cf. Howard University v. District of Colum¬ 
bia, supra. 

The Trial Court, in its Finding of Fact No. 3 said: 

“3. Plaintiff undertook to construct and con¬ 
structed the building on Lot 809, Square 169, with 
the intention of using it for the legitimate purposes 
of the YMCA.” (App. 38). 

On the basis of this Finding of Fact, under the decision of 
this Court in the Howard University case, supra, the Dis¬ 
trict of Clumbia was entitled to a judgment in its favor. 
Nevertheless, the finding itself is unwarranted by the evi¬ 
dence, for no evidence was introduced by the YMCA that it 
intended at the time it commenced the construction of its 
building to use it for any legitimate purpose of the YMCA. 
(R. Passim). The District of Columbia objected to this find¬ 
ing on the ground that there was an absence of any testi¬ 
mony adduced at the trial of this case which would support 
Finding of Fact No. 3. (App. 40). This objection was 
overruled by the Trial Court. (App. 47). 

The Trial Court in Finding of Fact No. 7 said: 

“7. During the taxable year involved nine- 
elevenths (9/11) of the property of the plaintiff was 
occupied and used by the plaintiff for the legiti¬ 
mate purposes of the YMCA.” (App. 38). 



The District of Columbia objected to this Finding of Fact 
on the ground that it was unsupported by the evidence. 
(App. 40). This objection was also overruled by the Trial 
Court. (App. 47). In the absence of testimony which would 
support such a finding, it was clearly error for the Trial 
Court to overrule the objections of the District of Columbia 
to this Finding of Fact, and to predicate a judgment in 
favor of the YMCA upon such a finding. 

The District of Columbia objected also to Finding of Fact 
Xo. 8 of the Findings of Fact of the Trial Court. (App. 40). 
This finding reads: 

“8. Defendant District of Columbia assessed 
real estate taxes on the above-mentioned property 
of the plaintiff for the fiscal year 1943, following 
which plaintiff was compelled to pay and in fact 
paid the sum of $4,110.45 representing $3,314.72 
tax, $795.53, interest, and $.20 recording charge, to 
redeem the property from sale for non-payment 
of the tax.” (App. 38). 

This finding is, as in the case of other Findings of Fact of 
the Trial Court, unsupported by the evidence. The YMCA 
did not pay the sum of $4,110.45 to “redeem the property 
from sale for non-payment of the tax”. The testimony in¬ 
troduced by the YMCA itself at the trial of this case shows 
that the sum of $4,110.45 was paid by the YMCA to redeem 
its property from the person who had purchased it at a sale 
held by the District of Columbia as a consequence of the 
failure of the YMCA to pay the real property taxes as¬ 
sessed against the property. (App. 11, 27). The inference 
contained in this Finding of Fact that the YMCA paid taxes 
is clearly wrong and could not support a conclusion that 
the sum paid by the YMCA came within the provisions of 
the Act of September 27, 1950, relieving the YMCA “from 
any accrued liability * • * for taxes imposed upon any of the 
property of such association * * 
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B 

The Conclusions of Law of the Trial Court are erroneous and* 
insofar as they are dependent upon the Findings of Fact, are 
unsupported by the evidence. 

The Trial Court concluded as a matter of law: 

“1. The sum of $4,110.45 paid to redeem prop¬ 
erty of the plaintiff from sale for non-payment of 
taxes, constitutes an ‘accrued liability ... for taxes 
imposed’ on the plaintiff within the meaning of 
Private Law 1026, 81st Cong., 2d Sess.” (App. 38- 
39). 

The District of Columbia objected to this Conclusion of Law 
on the ground that it was erroneous. (App. 41). This objec¬ 
tion was overruled by the Court. (App. 47). 

The evidence adduced by the YMCA established that the 
amount of $4,110.45 paid by it to redeem its property was 
not paid to redeem that property from sale for non-payment 
of taxes, as stated by the Court, but that this amount was 
paid to redeem the property from the person who had pur¬ 
chased it at an annual tax sale held by the District of Colum¬ 
bia. (App. 11, 27). The Trial Court’s conclusion that this 
amount “constitutes an ‘accrued liability * * * for taxes im¬ 
posed’ on the plaintiff within the meaning of Private Law 
1026,81st Congress, 2d Sess.” does not accord with the facts 
developed at the trial of this case, nor does it accord with the 
intent of Section 2 of the Act of September 27, 1950, supra . 
The legislative history of the Act of September 27, 1950, 
and the intention of the Congress in enacting it, has been 
discussed earlier in this brief. On the basis of the language 
of this Act, and the intention of the Congress, it was error 
for the Court to hold that the redemption price paid by the 
YMCA to redeem its property after the sale of that property 
by reason of the failure of the YMCA to pay the assessed 
taxes, constituted the discharge of an “accrued liability 
• • * for taxes imposed”. 
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The Trial Court also concluded as a matter of law: 

“2. During the taxable year involved nine- 
elevenths (9/11) of the property of the plaintiff 
was occupied and used for the legitimate purposes 
of the YMCA.” (App. 39). 

This Conclusion of Law is identical with Finding No. 7 of the 
Findings of Fact of the Trial Court. (App. 38). The Con¬ 
clusion of Law respecting the occupation and use of the 
YMCA’s property for the legitimate purposes of the YMCA 
is as untenable as the identical Findings of Fact. The Trial 
Court could not properly conclude as a matter of law that 
“nine-elevenths (9/11) of the property of the plaintiff was 
occupied and used for the legitimate purposes of the 
YMCA” when there was no evidence whatsoever concerning 
the legitimate purposes of the YMCA. The District of 
Columbia objected to this Conclusion of Law, but this ob¬ 
jection was overruled by the Trial Court. (App. 41, 47). 

The Trial Court also concluded as a matter of law: 

“3. During the taxable year involved nine- 
elevenths (9/11) of the plaintiff’s property was ex¬ 
empt from taxation under Private Law 1026, 81st 
Cong., 2d Sess.” (App. 39). 

An objection of the District of Columbia to this Conclu¬ 
sion of Law was overruled by the Trial Court. (App. 41, 
47). The evidence adduced at the trial of this case in sup¬ 
port of petitioner’s contentions was totally insufficient to 
establish that it met the requirements of the Act of Septem¬ 
ber 27,1950, supra, upon which this case was decided. The 
only possible basis which the Trial Court had for permitting 
the YMCA to recover a judgment against the District of 
Columbia was Section 2 of the Act of September 27, 1950. 
The first section of this Act, which exempts the YMCA from 
taxation national, and municipal, does not contain any provi¬ 
sion that this exemption shall be retroactive and, in fact, as 
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heretofore indicated in this brief, a provision conferring an 
exempt status upon the YMCA commencing in 1894 was 

► eliminated from an earlier draft of a bill to secure for the 

l» YMCA an exempt status. Moreover, Section 2 of the Act 

of September 27,1950, does not refer to any exemption from 
'*■ taxation in favor of the YMCA and, at the most, relieves it 

* from any accrued liability for taxes. The Conclusion of Law 

of the Trial Court that for the fiscal year 1943, 9/11 of the 
property of the YMCA “was exempt from taxation under 
Private Law 1026, 81st Cong., 2d Sess.” is unsupportable 
either on the facts developed at the trial of this case, or 
under the legislation construed by the Court. 

* Finally, the Trial Court concluded that: 

► 

* “4. Plaintiff is entitled to recover nine-elevenths 
(9/11) of the sum expended to redeem its prop- 
erty from sale for non-payment of taxes, together 
with interest on said nine-elevenths (9/11) and 
costs of this action. ’ ’ (App. 39). 

An objection of the District of Columbia to this Conclusion 

* of Law was overruled by the Trial Court (App. 41,47). It has 

* been argued in this brief that the evidence does not support 

, # the Findings of Fact, or the Conclusions of Law of the Trial 

Court, and that the Act of September 27,1950, does not per¬ 
mit of a recovery by the YMCA against the District of Co- 
» lumbia for the money it paid to redeem Lot 809 in Square 
169 from the purchaser of that property at an annual tax 
! sale. Necessarily, in the absence of evidence sufficient to 

* support a conclusion that the Act of September 27, 1950, 

* entitled the YMCA to relief on the ground that the amount 
it had paid in 1947 to redeem its property after sale of that 
property at an annual tax sale constituted an accrued liabi- 

* lity for taxes imposed, the conclusion of the Court that the 
k YMCA is entitled to recover 9/11 of the amount so paid was 

an erroneous conclusion, and a judgment against the Dis- 
A trict of Columbia for this amount was error. 
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C 

The Court erred in overruling the objections or the District of 
Columbia to the Findings of Fact, Conclusions of Law, and 
Order of the Court, and in denying the motion of the District 
of Columbia to amend the Findings of Fact, Conclusions of 
Law, and Order. 

The Findings of Fact, Conclusions of Law, and Order of 
the Trial Court were entered by the Court on February 19, 
1954 (App. 51). On February 25, 1954, the District of Co¬ 
lumbia filed written objections to the Findings of Fact, Con¬ 
clusions of Law, and Order of the Trial Court, and also 
moved the Court to amend its Findings of Fact, Conclusions 
of Law, and Order (App. 51). The Court, on March 19, 
1954 overruled the objections of the District of Columbia 
and denied its motion (App. 52). The objections of the Dis¬ 
trict of Columbia to the Findings of Fact, Conclusions of 
Law, and Order were predicated upon the absence of any 
testimony adduced at the trial of this case which would sup¬ 
port the Findings of Fact and Conclusions of Law and on the 
further ground that the Order of the Court in favor of the 
YMCA was not in accordance with law. In addition, the Dis¬ 
trict of Columbia objected to the Order of the Court on the 
ground that the District of Columbia was itself required by 
the order to pay expenses incident to the sale of Lot 809 in 
Square 169 which resulted solely from the failure of the 
YMCA to pay taxes assessed against it, and, thereafter, to 
take such administrative or legal steps as might be je- 
quired either to abate the taxes so assessed, or to obtain a 
determination that such taxes were improperly assessed 
against it (App. 41, 42). By this Order, as was noted by 
the District of Columbia in its objections to the Order, the 
YMCA was held to be entitled, by a Statute enacted in 1950, 
to recover for its own negligence in 1943. 

The motion of the District of Columbia to amend the Find¬ 
ings of Fact set forth each fact which the District of Colum- 
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bia proposed the Court to find. Each such proposed fact 
contained a reference to the pages of the transcript of pro¬ 
ceedings where the particular fact was to be found in the 
evidence (App. 42-46). The proposed conclusions of law 
and order contained in the motion of the District of Colum¬ 
bia to amend the Conclusions of Law of the Trial Court were 
consistent with the facts and with the law. 

The incorrectness of the Court’s Findings of Fact, Con¬ 
clusions of Law, and Order have heretofore been discussed 
in this brief. The refusal of the Court to amend its Findings 
of Fact, Conclusions of Law, and Order to conform with the 
evidence adduced at the trial of this case, and the law ap¬ 
plicable to that evidence, was arbitrary and resulted in an 
improper conclusion that the YMCA was entitled to recover 
a judgment against the District of Columbia. In United 
States v. Gypsum Co., 333 U. S. 364, 394, 92 L. Ed. 746, 68 S. 
Ct. 525, the Supreme Court said: 

* * In so far as this finding and others to 
which we shall refer are inferences drawn from 
documents or undisputed facts, heretofore de¬ 
scribed or set out, Rule 52(a) of the Rules of Civil 
Procedure is applicable. That rule prescribes that 
findings of fact in actions tried without a jury 
‘shall not be set aside unless clearly erroneous, 
and due regard shall be given to the opportunity 
of the trial court to judge of the credibility of the 
witnesses.’ It was intended, in all actions tried 
upon the facts without a jury, to make applicable 
the then prevailing equity practice. Since judi¬ 
cial review of findings of trial courts does not 
have the statutory or constitutional limitations on 
judicial review of findings by administrative agen¬ 
cies or by a jury, this Court may reverse findings of 
fact by a trial court where ‘clearly erroneous.’ 

The practice in equity prior to the present Rules of 
Civil Procedure was that the findings of the trial 
court, when dependent upon oral testimony where 
the candor and credibility of the witnesses would 
best be judged, had great weight with the appel- 
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late court. The findings were never conclusive, 
however. A finding is * clearly erroneous ’ when al¬ 
though there is evidence to support it, the reviewing 
court on the entire evidence is left with the defi¬ 
nite and firm conviction that a mistake has been 
committed.” 

On the basis of the decision of the Supreme Court of the 
United States in United States v. Gypsum Co,, supra, the 
clearly erroneous action of the Trial Court requires a re¬ 
versal of the Order of that Court. 

In any event, under the decision of the Supreme Court of 
the United States in Lamborn v. Board of County Commis¬ 
sioners of the County of Dickinson, 97 U. S. 181, 24 L. Ed. 
926, the YMCA was not entitled to recover a judgment 
against the District of Columbia for the cost of redeeming 
its property from the purchaser thereof at an annual tax 
sale. The YMCA did not contend at the trial of this case 
that the assessment of taxes against it was procedurally il¬ 
legal. The opening statement of counsel for the YMCA is, 
in part, as follows: 

“The District assessed this lot on the basis of its 
real estate valuation and on the basis of its pro¬ 
gress in the work, and the YMCA did not pay the 
real estate taxes, contending that it was exempt 
from taxation. 

“Following the assessment the District, pur¬ 
suant to law—and we charge nothing illegal so far 
as the procedure that they adopted—they followed 
the statute and sold the property for taxes. * * 

(App. 2). 

In the absence of any illegality in the assessment of taxes 
against property of the YMCA it could not recover the 
amount it had paid to redeem its property. Lamborn v. 
Dickinson County Commissioners, supra. 
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CONCLUSION 

The Act of September 27,1950, 64 Stat. (Part 2) A250 ch. 
1086, (Private Law 1026, 81st Congress, Second Session) 
does not entitle the YMCA to recover any part of the amount 
paid by it to redeem its property from the purchaser of 
that property at an annual tax sale. The judgment of the 
Trial Court was unsupported by the evidence and by the 
law. The judgment of the Trial Court in favor of the YMCA 
should be reversed with directions to the Trial Court to 
enter a judgment in favor of the District of Columbia. 
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In the opinion of appellee the sole question is: 

Whether real property belonging to the Young Men’s 
Christian Association of the City of Washington was 
exempt from taxation during fiscal year 1943 while its 
facilities w’ere being expanded in that an annex designed 
as a dormitory and health service for members was under 
construction. 
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IN THE 


United States Court of Appeals 

For The District of Columbia Circuit 


No. 12,243 


DISTRICT OF COLUMBIA, Appellant , 

v. 

YOUNG MEN’S CHRISTIAN ASSOCIATION OF THE 
CITY OF WASHINGTON, Appellee. 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The statement of the case by appellant, while sub¬ 
stantially accurate, is incomplete. Appellee therefore 
makes this brief counterstatement in order to set all the 
facts against the statutory background upon which this 
case principally turns. 

The appellee Young Men’s Christian Association of the 
City of Washington was incorporated in 1864 for “re- 
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ligious, moral, educational, and benevolent purposes.” 13 
Stat. 411. In 1S87 its then existing property was exempted 
by Congress from taxation. 24 Stat. 364. In 1894, at the 
instance of the newly formed colored branch of the Young 
Men’s Christian Association—known as the Young Men’s 
Christian Association of the District of Columbia—seek¬ 
ing equal tax status with the appellee YMCA, Congress 
exempted “all property belonging to the Young Men’s 
Christian Association in the District of Columbia.” 28 
Stat. 999. In 1950, after the Commissioners of the Dis¬ 
trict of Columbia had ordered all property of appellee 
placed on the tax rolls on the theory that the 1894 Act 
applied only to the colored YMCA, Congress again en¬ 
acted an exemption of all property belonging to both 
YMCA’s, adding a retroactive feature. 64 Stat. A250. 

In 1911 appellee purchased the property in question, 
Lot S09, Square 169, razed the dwelling located on it, and 
devoted the lot to use for athletic purposes. The property 
was exempted from taxation by appellant from the time 
of its purchase until 1935, when it was leased as a park¬ 
ing lot (J.A. 29, 31). For several years thereafter taxes 
were imposed and paid on the property (J.A. 5, 6, 31). In 
February 1942, the lease for parking purposes was termi¬ 
nated and appellee resumed possession. By Spring ground 
was broken and construction commenced (J.A. 23) on an 
annex to be connected on all floors to the main YMCA 
building on the adjacent lot (J.A. 12, 13, 17). The annex 
was designed principally for use as a YMCA dormitory. 
Brief for Appellant, p. 4. By July 1, 1942, the beginning 
of the tax year in question, construction had progressed 
to the third floor (J.A. 23). Although the building was 
not completed until the following July (J.A. 24), appellee 
moved into it in April 1943 (J.A. 12). 

Upon the refusal of appellee to pay the taxes assessed 
for fiscal year 1943, appellant sold the property at an 
annual tax sale (J.A. 11). On December 16, 1947, after 
notice from appellant that the two-year redemption period 
was about to expire, at which time the holder of the 
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certificate of sale would be entitled to a tax deed, appellee 
paid under protest the sum here sought to be recovered 
(J.A. 11, 30, 31). At trial, the court indicated that it was 
well acquainted with the purposes of the appellee institu¬ 
tion and there was “no purpose in going further into it” 
(J.A. 18). Evidence as to original use of the annex was 
introduced: eight floors were devoted to dormitories, one 
floor to a YMCA health service, while two floors—whose 
taxability was conceded below—were rented to TWA (J.A. 
13). All residents of YMCA dormitories must be or be¬ 
come members (J.A. 16). YMCA rules and regulations 
which differentiated its dormitories from commercial 
hotels were testified to: ladies and drinking are forbidden 
(J.A. 19) and room service is lacking (J.A. 19). The 
YMCA activities in the principal building are substantially 
the same (J.A. 13): three floors are dormitories (J.A. 20), 
one is the educational department—Woodbridge School and 
Southeastern University (J.A. 20), while the remaining 
floors contained offices, a lounge, club rooms, laboratories, 
locker rooms, a gymnasium, bowling alleys and a swimming 
pool (J.A. 20). Devotional services (J.A. 17), a Cross¬ 
roads breakfast and other religious programs are also 
held for members (J.A. 20). 

Upon consideration of all the evidence the court below 
found that the purposes for which appellee’s annex was 
intended, constructed and operated were well-established 
and widely recognized as legitimate YMCA purposes and 
that appellee was therefore entitled to recover 9/11 of the 
sum it had been compelled to pay on account of appel¬ 
lant’s erroneous assessment of taxes (J.A. 38, 39). 

STATUTES INVOLVED 

1. Act of August 6, 1894, c. 230, 28 Stat. 999, D. C. 
Code, Title 47, § 817 (1951 ed.): 

“All property belonging to the Young Men’s Chris¬ 
tian Association in the District of Columbia, used 
and occupied by that association, shall, so long as the 
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same is so owned and occupied, be exempt from taxa¬ 
tion, national and municipal: Provided, That where 
ground of said association is larger than is reasonably 
required for its use, or is not actually used for the 
legitimate purposes of said association, or if said 
ground or buildings shall be used for private gain, 
such portion of said ground or buildings as shall not 
actually be used for the legitimate purposes of said 
association, or if said ground or buildings shall be 
used for private gain, such portion of said ground or 
buildings as shall not actually be used for the pur¬ 
poses of said association, or from which it derives a 
rent or income, such portion of the same, or a sum 
equal in value to such portion, shall be taxed against 
such association.” 1 

2. Act of December 24, 1942, c. 826, 56 Stat. 1089, D. C. 
Code, Title 47, § 801a: 

“The real property exempt from taxation in the 
District of Columbia shall be the following and none 
other:. . . 

(e) Property heretofore specifically exempted from 
taxation by any special Act of Congress, in force 
December 24, 1942, so long as such property is used 
for the purposes for which such exemption is granted 

• • • 

(r) (1) Grounds belonging to and reasonably re¬ 
quired and actually used for the carrying on of the 
activities and purposes of any institution or organi¬ 
zation entitled to exemption under the provisions of 
sections 47-801a to 47-S01f. 

(2) Additional grounds belonging to and forming 
a part of the property of such institutions or organi¬ 
zations as of July 1, 1942. Such exemption shall be 
granted only upon the filing of a written application 
to the Commissioners, supported by an affidavit that 
such additional grounds are not held for profit or 
sale but only for the enlargement and expansion of 
said institution or organization.” 

1 Text appears as in Act of August 6, 1894. In District of Columbia Code 
text currently reads “All property belonging to the Young Men’s Christian 
Association of the District of Columbia . (emphasis added). 
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3. Act of September 27, 1950, c. 1086, 64 Stat. A250: 

“Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in Con¬ 
gress assembled , That all property belonging to the 
Young Men’s Christian Association of the District 
of Columbia, incorporated June 6, 1892, under the 
general corporation laws of the District of Columbia, 
or to the Young Men’s Christian Association of the 
City of Washington, incorporated by Act of Congress, 
approved June 29, 1864 (13 Stat. L. 411), used and 
occupied by said associations, shall, so long as the 
same is owned and occupied, be exempt from taxation, 
national and municipal: Provided, That where ground 
of said associations, or either of them, is larger than 
is reasonably required for them or its use, or is not 
actually used for the legitimate purposes of said 
associations, or if said ground or buildings as shall 
not actually be used for the purposes of said associa¬ 
tions and from which they derive a rent or income, 
such portion of the same, or a sum equal in value to 
such portion, shall be taxed against such associations. 

Seo. 2. The Young Men’s Christian Association of 
the City of Washington, incorporated by Act of Con¬ 
gress, approved June 28, 1864 (13 Stat. L. 411), is 
hereby relieved from any accrued liability to the 
United States or the District of Columbia for taxes 
imposed upon any of the property of such association 
located in the District of Columbia for any tax period 
during which such property was occupied and used by 
such association for its legitimate purposes.” 

SUMMARY OF ARGUMENT 

The judgment of the court below, granting recovery to 
appellee YMCA of the payment it made under protest to 
redeem its property from a tax sale, merits affirmance by 
this Court on either or both of two independent grounds: 
(1) that Congress intended by the statutes it has enacted 
since 1887 to exempt the property of appellee, even when 
that property was undergoing construction, thereby rend¬ 
ering illegal the taxes imposed and making the payments 
compelled on account of those taxes recoverable in a com- 
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mon law action; and (2) that Section 2 of the Act of Sep¬ 
tember 27, 1950, reasonably construed, specifically requires 
indemnification to appellee for payment made on account 
of taxes imposed for fiscal year 1943. 

The appellee YMCA, incorporated for “religious, moral, 
educational, and benevolent purposes,’’ was exempted 
from all taxes on its property in 1887. In 1894, seeking to 
place a newly formed colored branch of the YMCA on a 
par with appellee for property tax purposes, Congress 
passed a law exempting “all property belonging to the 
Young Men’s Christian Association in the District of 
Columbia.” For over fifty years thereafter, the taxing 
authorities of the District of Columbia recognized and re¬ 
spected appellee’s exemption, with the exception of the 
year involved here. In 1950, while this case was pending 
in the District Court, the appellant District of Columbia 
reversed itself and claimed that the Act of 1894 exempted 
only the colored YMCA. Appellant then took the position 
in the court below that no property of appellee YMCA 
had been exempt from taxation during fiscal 1943. To 
annul the District’s new position, Congress passed the 
Act of September 27, 1950, redeclaring property tax ex¬ 
emption for both YMCA’s and making appellee’s exemp¬ 
tion retroactive. With reference to property undergoing 
construction, Congress in 1942, in a comprehensive statute 
delineating legitimate uses of exempt property, expressly 
provided that land held for expansion, together with land 
already occupied and used, was entitled to exemption. 
Since appellee’s property was actually undergoing ex¬ 
pansion during fiscal 1943, in that an annex connected on 
all floors with the principal YMCA building was being 
constructed, it -was clearly embraced by the legitimate uses 
defined by Congress, thereby rendering illegal the taxes 
imposed by appellant. Since appellee did not make pay¬ 
ment on account of these illegal taxes until compelled at 
the last moment before it would lose title to the property, 
and since payment was made under protest, appellee was 
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entitled to recover by the common law action for money 
had and received. 

Completely apart from its common law remedy, appellee 
YMCA was entitled to indemnification for payment on ac¬ 
count of illegal taxes under the terms of Section 2 of the 
Act of September 27, 1950. Section 2 provided that appel¬ 
lee be “relieved from any accrued liability . . . for taxes 
imposed . . . for any tax period” in which its property 
“was occupied and used . . . for its legitimate purposes.” 
That property undergoing construction for expansion pur¬ 
poses is sufficiently “occupied and used” within the mean¬ 
ing of exemption statutes is the rule in the overwhelming 
majority of jurisdictions passing on the problem. These 
jurisdictions include those where either strict or liberal 
constructions of exemption statutes prevail. Moreover, in 
no state is the wording of an exemption statute broader 
than that of Section 2 in its provision for “legitimate pur¬ 
poses.” In those two states where exemption under the situ¬ 
ation here presented might be denied, the statutes provide 
for exclusive devotion of property to the more confined cate¬ 
gory of, for example, “religious purposes.” While property 
under construction might easily be viewed as not being in 
use for a “religious” purpose, it could not be denied that 
use for expansion would be a “legitimate” purpose. With 
respect to appellant’s contention that a payment made to re¬ 
deem property from sale on account of illegal taxes is not 
recoverable within the meaning of “taxes imposed” in Sec¬ 
tion 2, such contention ignores the fact that Section 2 re¬ 
lieves not merely “taxes imposed” but “any . . . liability” 
incurred on account of “taxes imposed.” Moreover, the 
accrued liability cannot be disqualified by virtue of sub¬ 
sequent payment—as appellant contends—since Section 2 
relieves “any accrued liability . . . for any tax period” 
and adds no limitation that such liability be outstanding 
on the date of enactment, i.e., September 27, 1950. Finally, 
appellant’s argument on this point attributes to Congress 
the capricious intention of forgiving those illegal taxes 
which never were paid but ratifying any which were. 
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ARGUMENT 

I. 


BY VIRTUE OF THE INTENT OF CONGRESS AND THE STATU¬ 
TORY PATTERN OF EXEMPTIONS IT ENACTED, THE PROP¬ 
ERTY OF THE YOUNG MEN'S CHRISTIAN ASSOCIATION OF 
THE CITY OF WASHINGTON HERE INVOLVED WAS EXEMPT 
FROM THE TAXES IMPOSED BY THE DISTRICT OF 
COLUMBIA. 

A. Siaiuiory Exemption of Young Men's Christian Association 

Property 

This suit arose out of the imposition by appellant Dis¬ 
trict of Columbia of taxes in fiscal year 1943 on property 
undergoing construction for the appellee Young Men’s 
Christian Association, which Congress since 1887 has 
intended to maintain exempt from all property taxation— 
Federal and District. 

The Young Men’s Christian Association of the City of 
Washington was incorporated by Joint Resolution of Con¬ 
gress on June 28, 1864. 13 Stat. 411. By Section 2 of that 
Act appellee was authorized to acquire, receive, take and 
hold real and personal estate “for the promotion of re¬ 
ligious, moral, educational, and benevolent purposes.” 2 

On January 26, 18S7, Congress passed “An Act to ex¬ 
empt the property of the Young Men’s Christian Associa¬ 
tion of Washington, District of Columbia, from taxation.” 
c. 44, 24 Stat. 364. The property of appellee w’as spe¬ 
cifically designated in the statute as 1409 New York 
Avenue. 

In 1894 a bill was introduced in Congress to exempt 
from taxation the property of the Young Men’s Christian 
Association of the District of Columbia, a new branch of 
the YMCA formed for the colored citizens of the District. 


2 The irrelevant argument advanced by appellant on pages 5 and 31 of its 
brief, that the three words which follow those quoted—i.e., “of said corpora¬ 
tion”—somehow impeach the legitimacy of the YMCA’s “religious, moral, 
educational, and benevolent purposes,” collapses in the light of the “univer¬ 
sally recognized” (Calvary Baptist Church Extension Ass’n v. District of 
Columbia, 158 F. 2d 327) character of appellee. See in this connection, 
YMCA v. Sestric, 362 Mo. 551, 242 S.W. 2d 497, and YMCA v. Ottawa , 
20 Ott. L. R. 567. See also note 4, infra. 
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As originally drafted, the bill, H. R. 7071, declared that 
certain specified property “owned and occupied by the 
Young Men’s Christian Association, be, and the same 
hereby is, exempt from all taxation.” 26 Cong. Rec. 4724 
(53d Cong., 2d Sess.). House Report 892, recommending 
passage of this bill, stated: 

“This association of colored citizens is zealously 
engaged in the work of promoting the social, educa¬ 
tional, religious, and moral interests of colored young 
men in the District, with marked results for good. 
It deserves the encouragement extended by the pro¬ 
visions of the bill. 

The Congress has heretofore extended a like favor 
to a similar association of white citizens of the Dis¬ 
trict” (emphasis added). 

The bill passed the House after being described by Con¬ 
gressman Heard: 

“It is an application on the part of the Colored 
Young Men’s Christian Association to have their 
association put on the same basis, as far as its prop¬ 
erty is concerned, as that occupied by the white men’s 
Christian Association, in regard to taxation” (em¬ 
phasis added). 26 Cong. Rec. 4724 (53d Cong., 2d 
Sess.). 

Upon reaching the Senate, however, the bill’s wording 
was completely revised in careful compliance with the 
suggestion of the Attorney and Commissioners of the 
District of Columbia. The new text deleted designation of 
specific property and put the exemption in general terms. 
And, of paramount significance, the revision also spe¬ 
cifically embodied the equal exemption—referred to in 
the House—of both YMCA’s in the District of Columbia: 

“That all property belonging to the Young Men’s 
Christian Association in the District of Columbia, 
used and occupied by that association, shall, so long 
as the same is so owned and occupied, be exempt from 
taxation, national and municipal . . .” (emphasis 
added). ! S. Rept. 545, p. 2 (53d Cong., 2d Sess.). 
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In such form, proposed by the appellant District itself 
and adopted by the Senate committee, the bill designed to 
place the two branches of the YMCA in the District of 
Columbia on a par with respect to property tax status 
became law. Act of August 6, 1894, c. 230, 2S Stat. 990. 

Today, however, for some reason unknown to appellee 
and without an amendatory Act of Congress, the Act of 
August 6, 1S94, as codified in Title 47 of the District of 
Columbia Code, Section 817, under the heading “Young 
Men’s Christian Association,” reads: 

“All property belonging to the Young Men’s Chris- 
tion Association of the District of Columbia, used and 
occupied by that association, shall, so long as the 
same is so owned and occupied, be exempt from taxa¬ 
tion, national and municipal ...” (emphasis added). 

But “the mistake of a transcriber or printer cannot 
change the law.” Pease v. Peck, 59 U. S. 595, 15 L. Ed. 
51S, 519. 

The exemption conferred on appellee YMCA by the 
Act of August 6, 1S94, was recognized and respected, 
with the exception involved in this case, by the appellant 
District of Columbia for over fifty years. In fact, in its 
answer to the original complaint filed in this action, the 
District of Columbia admitted: 

“2. Answering the allegations contained in para¬ 
graph numbered 2 of the complaint herein, defendant 
states that under the Act of Congress of August 6, 
1894, 28 Stat. 999, ch. 230 (Sec. 47-817, # D. C. Code 
1940), property belonging to the plaintiff and used 
and occupied by it for its legitimate purposes is en¬ 
titled to exemption from real estate taxation in the 
District.” Answer, filed June 15, 1948, Young Men’s 
Christian Association of the City of Washington v. 
District of Columbia, Civil Action No. 146S-48. See 
J. A. 49. 

Xotwithstanding this explicit acknowledgment which con¬ 
formed to the District’s uniform practice since before the 
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turn of the century, 3 the Commissioners of the District of 
Columbia in July 1950 ordered appellee’s property restored 
to the tax rolls on the somewhat belated claim that the 
Act of 1894 had conferred exempt status solely on the 
colored branch of the YMCA. To invalidate this new posi¬ 
tion, H. R. 8797 was introduced in the 81st Congress to 
reaffirm the exemption from taxation which Congress and 
the District had previously bestowed on both YMCA’s. 
As favorably reported by the House District Committee, 
H. R. 8797 read as follows: 

. That all property belonging to the Young 
Men’s Christian Association of the District of Colum¬ 
bia, incorporated June 6, 1892, under the general cor¬ 
poration laws of the District of Columbia, or to the 
Young Men’s Christian Association of the Citv of 
Washington, incorporated by Act of Congress, ap¬ 
proved June 28, 1864 (13 Stat. L. 411), used and oc¬ 
cupied by said associations, shall, so long as the same 
is so owned and occupied, be exempt from taxation, 
national and municipal: Provided, That where ground 
of said associations, or either of them, is larger than 
is reasonably required for them or its use, or is not 
actually used for the legitimate purposes of said asso¬ 
ciations, or if said ground or buildings as shall not 
actually be used for the purposes of said associations 
or from which they derive a rent or income, such por¬ 
tion of the same, or a sum equal in value to such por¬ 
tion, shall be taxed against such associations. 

This amendment shall be effective as of August 6, 
1894.” 

Accompanying the bill, House Report 2912 (81st Cong., 
2d S'ess.) stated: 

3 “[I]t is the construction that has been placed upon the statute by the 
District since its enactment, with this one exception, and therefore must 
unless it be plainly erroneous, receive due weight and consideration. It 
should not be disregarded by the court, except for cogent reasons.” 
Tumulty v. District of Columbia, 69 App. D.C. 390, 102 F. 2d 254, 263. 

Note that although the court below felt compelled to reject this construc¬ 
tion (J.A. 7-8), and decide for appellee on other grounds, “the rule is 
settled that, if the decision below is correct, it m,ust be affirmed, although 
the lower court relied upon a wrong ground or gave a wrong reason.” 
Hclvcring v. Gorcran, 302 U. S. 238, 245, 58 S. Ct. 154, 158, 82 L. Ed. 224. 
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. . The proposed bill H. R. 8797 is desired to 
place the Young Men’s Christian Association of the 
City of Washington in the same position with respect 
to exemption from real-estate taxes as that which is 
enjoyed by the Young Men’s Christian Association of 
the District of Columbia.” 4 

This reasoning, incidentally, was circular, for Congress in 
1894 had already placed the latter YMCA on a par with the 
former. 

In the Senate, H. R. S797 was amended by substituting 
for the words “This amendment shall be effective as of 
August 6, 1894” a new section: 

“Sec. 2. The Young Men’s Christian Association of 
the City of Washington, incorporated by Act of Con¬ 
gress, approved June 28, 1864 (13 Stat. L. 411), is 
hereby relieved from any accrued liability to the 
United States or the District of Columbia for taxes 
upon any of the property of such association located 
in the District of Columbia for any tax period during 
which such property was occupied and used by such 
association for its legitimate purposes.” 96 Cong. 
Rec. 14658 (81st Cong., 2d Sess.). 

When returned to the House, the following colloquy rela¬ 
tive to the Senate amendment took place: 

“Mr. Martin of Massachusetts. Mr. Speaker, re¬ 
serving the right to object, will the gentlemen ex¬ 
plain these amendments? 

Mr. McMillan of South Carolina. These are just 
clarifying amendments. 

Mr. Martin of Massachusetts. There are many 
clarifving amendments that have done a lot of dam- 
age. I would like to have them explained. 

4 The House Report also noted that: 

“The Young Men’s Christian Association is essentially a religious, 
educational, benevolent, and charitable organization not only in its 
purpose but also in its operations. The principle of exemption from 
taxation property used for religious, educational, benevolent, and 
charitable purposes has been fundamental in American government for 
many, many years.” 
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Mr. McMillan of South Carolina. All the bill does 
is to exempt the YMCA from paying taxes in the Dis¬ 
trict of Columbia which they have never paid. Some 
regulation came up this year compelling them to pay 
taxes unless this resolution is agreed to. The Senate 
just changed the wording of the House bill” (em¬ 
phasis added). 96 Cong. Rec. 14935 (81st Cong., 2d 
Sess.). 

In such form, the bill became law on September 27, 1950, 
c. 1086, 64 Stat. A250. 

The pattern of Congressional enactments disclosed 
above thus reveals a clear and consistent intention to ex¬ 
empt all property of both branches of the Young Men’s 
Christian Association. The Act of 1894 was designed to 
place the colored YMCA on a par with the white one, and 
the language of the Act, proposed by the appellant Dis¬ 
trict itself, referred to property of the Young Men’s 
Christian Association in the District of Columbia. Appel¬ 
lant recognized the exemption for which it was respon¬ 
sible for over fifty years, before somersaulting and argu¬ 
ing that Congress had actually exempted only one of two 
equal YMCA’s. In 1950 Congress quickly reaffirmed what 
had always been its intention, its statutory language, and 
the District’s practice. 

B. Statutory Exemption of Property Undergoing Construction 

In 1942 Congress passed a comprehensive general ex¬ 
emption statute governing property of educational, chari¬ 
table, religious or scientific institutions. Act of December 
24, 1942, c. 826, 56 Stat. 1089, D. C. Code, Title 47, § 801. 
Section 801a reaffirmed all prior exemptions: 

“The real property exempt from taxation in the 
District of Columbia shall be the following and none 
others: . . . 

(e) Property heretofore specifically exempted from 
taxation by any special Act of Congress, in force 
December 24, 1942, so long as such property is used 
for the purposes for which such exemption is granted 

> i 



Whether property of the appellee Young: Men’s Christian 
Association be held exempt by virtue of the Act of 1894, 
or be held retroactively exempt by virtue of the Act of 
1950, or whether the provisions of Section SOI of Title 47 
merely be construed in pari materia with the other ex¬ 
emption provisions of Chapter 8 in Title 47, District of 
Columbia Code, the general rules there laid down by Con¬ 
gress to delineate legitimate uses of exempt property 
apply to the case at bar. Subsection (r) of Section SOla 
specifies two classifications of legitimate uses of property 
belonging to exempt organizations: 

“(1) Grounds belonging to and reasonably re¬ 
quired and actually used for the carrying on of the 
activities and purposes of any institution or organi¬ 
zation entitled to exemption under the provisions of 
Sections 47-S01a to SOlf” 

and 

“(2) Additional grounds belonging to and forming 
a part of the property of such institutions or organi¬ 
zations as of July 1, 1942, . . . not held for profit or 
sale but only for the enlargement and expansion of 
said institution or organization.” 

The contrast between these two classes is of particular 
significance in a case involving property already under¬ 
going construction for expansion purposes of the owner 
organization. First, the distinction indicates that property 
merely held for expansion, and not for profit, is favored 
for exemption by Congress, provided only that the pur¬ 
pose for which the property is held after July 1, 1942, is 
set forth in an affidavit filed with the Commissioners of 
the District of Columbia. D. C. Code, Title 47, § SOla (r) 
(2). Second, the distinction indicates that where the prop¬ 
erty passes the stage of merely being “held for . . . ex¬ 
pansion” (emphasis added), it must certainly fall within 
the first class, § SOla (r) (1), of “grounds belonging to 
and reasonably required and actually used” for insti¬ 
tutional purposes. The only alternative interpretation is 


15 


that property is exempt when held for expansion or when 
already expanded, but loses its exemption in the transi¬ 
tion period between holding and completed expansion. 
Such a view does such patent violence to any reasonable 
purpose of Congress and interpretation of its words as 
to be unworthy of consideration. 

C. Common Law Recovery of Protested Payment Made Under 

Illegal Compulsion 

Since as a matter of Congressional intention and en¬ 
actments, property of the appellee Young Men’s Christian 
Association in the period 1894-1950 was both prospectively 
exempt since 1894 and retroactively exempt from 1950, 
and since buildings under construction were intended and 
rendered exempt under the general exemption statute, it 
reasonably follows that the assessment levied and the 
tax imposed on the YMCA property in question in 1943 
were illegal. In the case at bar the YMCA did not make 
its payment, under protest, on account of the illegal tax 
until faced with final warning and compulsion from the 
District of Columbia to pay or permanently lose title to 
its property. Under these circumstances the common law 
has always provided a remedy in the form of an action 
for money had and received. 

. . If, then, the property of the petitioner shall 
be seized or sold for the collection of the tax, or 
he be compelled to pay the tax, he will have an ample 
remedy for redress.” Mark v. District of Columbia, 
35 App. D. C. 574, 576. 

Accord, District of Columbia v. Glass, 27 App. D. C. 576, 
580, and District of Columbia v. Chapman, 25 App. D. C. 
95, 98. 5 

5 Although decided on the basis of Kansas law, the rule laid down in 
Lambom v. Board of County Commissioners of the County of Dickinson, 97 
U.S. 181, 24 L. Ed. 926, and misread by appellant, supports the conclusion 
urged here on the facts presented. See also, Camp Emoh Associates v. 
Inhabitants of Lyman, 132 Me. 67, 166 Atl. 59. 
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IL 

SECTION 2 OF THE ACT OF SEPTEMBER 27. 1950, REASONABLY 
CONSTRUED. SPECIFICALLY REQUIRES INDEMNIFICATION 
TO THE APPELLEE YMCA FOR PAYMENT MADE ON AC¬ 
COUNT OF TAXES IMPOSED FOR FISCAL YEAR 1943. 

A. Property Undergoing Construction "Was Occupied and 
Used" for "Legitimate Purposes" of the YMCA 

Section 2 of the Act of September 27, 1950, c. 10S6, 64 
Stat. A250, provides: 

“Sec. 2. The Young Men’s Christian Association of 
the City of Washington, incorporated by Act of Con¬ 
gress, approved June 28, 1864 (13 Stat. L. 411), is 
hereby relieved from any accrued liability to the 
United States or the District of Columbia for taxes 
imposed upon any of the property of such associa¬ 
tion located in the District of Columbia for any tax 
period during which such property was occupied and 
used by such association for its legitimate purposes.” 

The court below properly found as a fact that the period 
during which the YMCA was constructing its annex was 
a period of occupancy and use for the legitimate purposes 
of the association. Finding of Fact No. 7 (J.A. 38). Such 
finding cannot be disturbed unless shown to be clearly 
erroneous. F.R.C.P. 52(a). Moreover, respectable author¬ 
ity demanded the lower court’s finding as a matter of law. 
The mere fact that a new building of an otherwise ex¬ 
empt organization is under construction does not extin¬ 
guish the exemption. The exemption is conferred by stat¬ 
ute in recognition of the organization’s public purpose, 
and no citation of authority is required to demonstrate 
that an organization which serves the public may often 
be compelled to expand its facilities in order to satisfy 
the ever increasing needs of a growing community. So 
long as the expansion is undertaken to further the pur¬ 
poses of the association and proceeds as speedily as 
possible under the circumstances, the property is sufficient¬ 
ly occupied and used for the organization’s legitimate 
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purposes to justify the exception. 6 El Jebel Shrine Asso¬ 
ciation v. McGlone, 93 Colo. 334, 26 P. 2d 108; Trinity 
Church v. Boston, 118 Mass. 164; Washington Heights 
M. E. Church v. New York, 20 Hun. (N.Y.) 297; Applica¬ 
tion of Olieve Scholem Congregation, 156 Ohio St. 183, 
101 N.E. 2d 767; Appeal of Children’s Hospital of Phila¬ 
delphia, S2 Pa. Super. 196. Courts have even held that 
where organizations of a public serving character merely 
plan construction for the future, their exemption will be 
extended to the vacant land. McGlone v. First Baptist 
Church of Denver, 97 Colo. 427, 50 P. 2d 547; New Eng¬ 
land Hospital v. Boston, 113 Mass. 518; Osteopathic Hos¬ 
pital v. Inhabitants of Portland, 139 Me. 24, 26 A.2d 641; 
Village of Hibbing v. Commissioner of Taxation, 217 Minn. 
528, 14 N. W. 2d 923; Board of Education v. Hess, 30 
Ohio App. 446, 165 N. E. 372; cf. D. C. Code, Title 47, 
§ 801a (r) (2). 

On page 26 of its brief appellant cites a lengthy list of 
decisions assertedly in conflict with the conclusion here 
urged. Analysis of those cases, however, reveals that 
they represent the views of four jurisdictions—California, 
New Jersey, Ohio and Pennsylvania—the latter two of 
which in fact would rule in favor of appellee YMCA in 
the case at bar, and the former two of which might rule 
to the contrary only because their exemption statutes are 
significantly more restrictive than those of the District 
of Columbia here involved. 

Thus, in Orthodox Hebrew Board of Education v. Tax 
Commissioner of Ohio, 155 Ohio St. 380, 98 N.E. 2d 834, 
cited by appellant, the court—in a four to three per curi¬ 
am decision—upheld a tax where the exemption statute 
required that property be “used for religious purposes,” 
whereas in fact the organization claiming exemption ac¬ 
quired the property only three days before tax lien date 
and did not commence construction until after the critical 
day had passed. In contrast, the statute here involved— 

«That this rule was intended by Congress to apply in the District of 
Columbia is demonstrated by Section 801a (r) of Title 47, District of 
Columbia Code, discussed supra, page 14. 
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Section 2 of the Act of September 27, 1950—is satisfied 
by the far broader test—use for “legitimate purposes”— 
and construction work commenced long before the July 1, 
1942, beginning of the tax year (J.A. 23). Moreover, in a 
subsequent decision by the Supreme Court of Ohio in 
1951, Application of Oheve Scholem Congregation, 156 
Ohio St. 183, 101 N.E. 2d 767, where the statute exempted 
“houses used exclusively for public worship . . . and the 
ground attached to such buildings necessary for the 
proper occupancy, use and enjoyment thereof,” the court 
rejected a contention that the exemption did not apply 
while such buildings were under construction: 

“Technically this may be correct but, as this court 
has previously stated, although provisions for exemp¬ 
tion from taxation should he given a strict construc¬ 
tion, that construction should he reasonable . . . 
We are of the opinion that it would be unreasonable 
to approve such a technical construction” (emphasis 
added). 156 Ohio St. 183, 101 N.E. 2d 767, 768. 

Similarly, in Pennsylvania, another strict construction 
jurisdiction, Dougherty v. City of Philadelphia, 112 Pa. 
Super. 570, 172 Atl. 177, the rule is contrary to that as¬ 
serted by appellant. In Appeal of Children’s Hospital of 
Philadelphia, 82 Pa. Super. 196, the court faced the ques¬ 
tion whether an addition to an existing hospital, while 
in the course of construction, qualified under an act ex¬ 
empting 

“. . . all hospitals . . . with the grounds thereto an¬ 
nexed and necessary for the occupancy and enjoy¬ 
ment of the same . . . and for no other purpose.” 

The court held: 

“While it is the use of a hospital plant which deter¬ 
mines its character as a public charity, it would be 
sticking in the bark to hold that an addition which is 
being constructed to a building which is in actual use 
as a public charity is not a part of the institution. 
It is not to be considered independently of the main 
structure. It will increase its efficiency and facilities. 
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To entitle it to consideration as a purely public 
charity, it is essential that it be devoted to the pur¬ 
poses for which the charity operates ... We think 
that there is sufficient devotion to hospital purposes 
under the circumstances to give it character as part 
of the hospital.” 82 Pa. Super, at 199. 

The Children’s Hospital rule was reaffirmed in Dougherty 
v. City of Philadelphia, 112 Pa. Super, 570, 172 Atl. 177, 
also cited by appellant, which noted a distinction between 
expansion of facilities of an established institution—en¬ 
titled to exemption—and construction of new facilities by 
an institution which never before has used the property 
for exempt purposes, such as in Mullen v. Commissioners 
of Erie County, 85 Pa. 288,—not entitled to exemption. 

The statutes of California and New Jersey—the only 
states cited by appellant which might tax an exempt in¬ 
stitution while its facilities were being expanded—confine 
their tax grace either to “buildings actually and exclu¬ 
sively used in the work of the associations” (emphasis 
added), Young Men’s Christian Ass’n of the Oranges v. 
City of Orange, 3 N.J. Misc. 404, 128 Atl. 580, or to “prop¬ 
erty used exclusively for religious [etc.] purposes” (em¬ 
phasis added), Cedars of Lebanon v. Los Angeles County, 
35 Cal. 2d 729, 221 P, 2d 31. 7 Such provisions are signifi¬ 
cantly more restrictive than Section 2’s standard—occu¬ 
pancy and use for legitimate purposes of the association. 
As stated in Ottawa Young Men’s Christian Association 
v. City of Ottawa, 20 Ott. L. K. 567, 571, dealing with a 
statute almost identical to that here involved: 

“In the ordinary acceptation of the words, anything 
done for or by a corporation in the interest of the 
corporation is done for the purposes of the corpora¬ 
tion; and I do not think that the meaning here is any 
more restricted.” 

7 It is also interesting to note that this decision, quoted at length by 
appellant, expressly distinguishes new construction from the expansion situ¬ 
ation. Brief for Appellant, page 25. See also, First Baptist Church of 
San Fernando v. Los Angeles County, 113 Cal. App. 2d 392, 248 P. 2d 
101, 103. 
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Judged by this common sense criterion, the occupancy of 
Lot 809, Square 169, in fiscal year 1943 by appellee and 
its agents, and the use of said property for expanding ap¬ 
pellee’s already existing facilities on the adjacent lot, 
could not have been other than for the “legitimate pur¬ 
poses” of the association. 

Nothing decided by this Court in Howard University v. 
District of Columbia, 81 U.S. App. D. C. 40, 155 F.2d 10, 
cert, denied 329 U.S. 739, 67 S. Ct. 53, 91 L. Ed. 638, cited 
by appellant, is in conflict with the position of appellee. 
Confronted by a statute exempting property “used only 
for the purposes set forth in the charter”, i.e., “the edu¬ 
cation of youth,” Howard followed the almost universal 
rule that exemption “does not apply to property rented 
to others.” 155 F.2d at 13. The Court went on to state 
that where property is presently devoted to income pro¬ 
ducing purposes, its intended future use will not save the 
exemption. In the case at bar, however, the property dur¬ 
ing fiscal year 1943 was devoted not to producing revenue 
but to expanding the facilities needed to carry on the 
YMCA’s activities. The present use, therefore, was for 
“legitimate purposes.” 

B. The Relief From Liabilities "Accrued . . . for Taxes 
Imposed" Includes the Payment Made by Appellee 

Section 2 “relieved” appellee YMCA “from any accrued 
liability . . . for taxes imposed . . . for any tax period.” 
It was intended by Congress merely to clarify and effec¬ 
tuate the original purpose of H. R. 8797: to exempt both 
YMCA’s retroactively, “effective as of August 6, 1894.” 
See pages 11-13, supra. Appellee was to be restored to 
the same position it would have enjoyed had taxes never 
been imposed. By this standard, the award of the trial 
court was correct. 

Appellant, by reading the words of Congressman Mc¬ 
Millan without regard to context, argues for a construc¬ 
tion to relieve unpaid taxes only. Brief for Appellant, 
page 17. Such a view cannot prevail, for it attributes to 
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Congress the capricious intention of forgiving those illegal 
taxes which never were paid but ratifying any -which 
were. 

The language of Section 2 reinforces the Congressional 
purpose to make the exemption retroactive. By its use 
of the term “relieved” it provides for affirmative action 
by way of indemnification. Webster’s International Dic¬ 
tionary, 2d ed., unabridged, p. 2105. s Moreover, “accrued 
liability . . . for taxes imposed . . . for any tax period” 
clearly embraces all liabilities incurred as a result of the 
imposition of illegal taxes. Appellant’s argument that the 
liability must have been “accrued” but not “paid” on 
September 27, 1950, overlooks the subsequent phrase “for 
any tax period”: the statute relieves liabilities accrued 
for any tax period, and adds no requirement that they 
still be unpaid. And appellant’s argument that 'Section 2 
forgives only taxes, and not redemption payments, 9 ig¬ 
nores the term “accrued liability” and reads the statute 
as if it were written—“is hereby relieved from any taxes 
imposed.” In sum, appellant’s reading of Section 2 would 
frustrate the symmetry and any reasonable purpose which 
Congress had in mind in adding a retroactive feature to 
the Act of September 27, 1950. 

C. Miscellaneous Arguments of Appellant 

Appellant argues that exemption statutes must be strict¬ 
ly construed. Such contention is irrelevant to the case at 
bar, for jurisdictions committed to both strict 10 and 
liberal" interpretations have followed the rule “that con¬ 
struction should be reasonable”, Application of Oheve 

8 “Relieve—. . . to ease of any imposition, burden, wrong, or oppression, 
by judicial or legislative interposition, as by the removal of a grievance, 
by indemnification, etc.; to right.” 

0 Appellant’s citation of Pereles v. Meyer , 213 Wis. 232, 251 N.W. 255, 
to show that the redemption of land is not a payment of taxes, overlooks 
the fact that the Supreme Court of Wisconsin, in a subsequent decision, 
Mamcalt Realty Co. v. Greene , 224 Wis. 1, 271 N.W. 678, reached precisely 
the opposite conclusion. 

10 E.g., Ohio and Pennsylvania; see pages 17-19, supra. 

li See cases cited page 17, supra. 




Scholem Congregation, 156 Ohio St. 183, 101 N.E. 
2d 767, 768, and have reached conclusions similar to that 
urged by appellee YMCA. Moreover, the decisions of this 
Court cited by appellant, Brief, pp. 18-19, all involved 
situations where organizations were claiming exemption 
for themselves or questionable uses of their property 
under the general statute, rather than seeking—as here— 
interpretation of a provision explicitly designating the 
organization itself and broadly written as applying to 
any of its “legitimate purposes.” 

Finally, the argument is made that the trial court erred 
in considering evidence—no objection to which was inter¬ 
posed below—as to use of appellee YMCA’s annex after 
completion, in determining use at the beginning of the 
tax year. This Court rejected such argument in District 
of Columbia v. National Wildlife Federation, 214 F.2d 
217, 220. In addition, since Section 2 of the Act of Sep¬ 
tember 27, 1950, looks retrospectively, the trial court was 
altogether justified in ascertaining that the principal use 
—as dormitories—for which the annex was intended was 
actually carried out. 

CONCLUSION 

For the foregoing reasons, appellee respectfully urges 
that the judgment of the court below be affirmed. 
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